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Executive Summary
The following summarizes the major findings resulting from the Review of the Request for
Lump Sum Leave Payment for the Retired Chief Judge and the Government’s Leave Policy
(AC-03-01-01).
Finding 1: Improper Lump Sum Leave Computation (pages 4 to 23)

v In our opinion, the retired Chief Judge of the Territorial Court is entitled to the same lump
sum for annual leave that would be afforded any other Government employee.

ve The claimed lump sum amount of $414,209 was overstated by $376,770.

v Two payment were made, with a gross totaling $165,684, resulting in an overpayment of
$128,245.

v Four out of five other retired judges who were subject to a special pension program were also
overpaid for forfeited annual leave and unused sick leave. This resulted in a total
overpayment of $357,556.

v There were opposing legal opinions issued on the validity of the lump sum claim; the

Attorney General, who stated that the retired Chief Judge is entitled to the entire lump sum
amount; and, separate opinions, the Chief Counsel to the Governor and the Office of
Legislative Legal Counsel, both of whom state that the retired Chief Judge is only entitled
to the same leave amounts that would be given to any other Government employee.

Finding 2: Government-wide Leave Policy (pages 24 to 32)

v The Executive and Judicial Branches’ leave policy and the lump sum payment of unused
annual leave is similar to that of the Federal Government. The payment policy for the
Legislative Branch was also similar, however, in December 1999 some changes were made
to basically eliminate lump sum payments in the future.

v From 1996 through the first five months of 2000 over $10.1 million was disbursed in lump
sum payments. .

v In 1998, 1999, and 2000, seven former employees of the Legislature were overpaid $242,502

in unused annual leave due to an incorrect interpretation of the lump sum section of the
Code.
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April 20, 2001

Honorable Charles W. Turnbull
Governor of the Virgin Islands
Government House

21-22 Kongens Gade

Charlotte Amalie

St. Thomas, Virgin Islands 00802

Honorable Almando “Rocky” Liburd
President, 24" Legislature

Capitol Building

Charlotte Amalie

St. Thomas, Virgin Islands 00802

Dear Governor Turnbull and Senator Liburd:

Attached is the final report of our review of the request for the lump sum payment of leave
for the retired Chief Judge and the Government’s leave policy in general.

The objectives of the review were to determine: (i) if the request for the lump sum payment
of annual, forfeited annual, and sick leave for the retired Chief Judge is allowable within the
provisions of the Virgin Islands Code; and, (ii) if the Government’s leave policies are consistent with
other jurisdictions and are applied in accordance with existing law.

Based on our interpretation of the related statutes, it is our opinion that: (i) the retired Chief
Judge is entitled to the same lump sum payments that would be afforded any other employee of the
Government; (ii) the claimed lump sum submitted for the retired Chief Judge was overstated by
$376,770; and, (iii) four out of five other judges who were subject to a special judge’s pension
program were also improperly paid lump sum amounts totaling $357,556. We must state that our
opinion is contrary to that of the Attorney General. Also, we have not issued any directives or
recommendations to the Commissioner of the Department of Finance on the course of action to take
regarding the payment of the claim for the retired Chief Judge.

Inaddition, there are opposing legal opinions relating to this issue; the Attorney General, who
stated that the retired Chief Judge is entitled to the entire lump sum claim amount, and the Chief
Counsel to the Governor and the Office of the Legislative Legal Counsel, both of whom state that
the retired Chief Judge is not entitled to the entire amount. Our opinion more closely coincides with



that of the Chief Counsel to the Governor and the Office of the Legislative Legal Counsel. Although
we recognize that the Attorney General’s opinion carries greater weight, we still feel that,
considering the amount of money involved and the potential affect that it can have for other retired
government employees, the best way to resolve the issue is for a court to make a final determination.

Regarding the Government’s overall leave and lump sum payment policies, we found that
they are similar to that of the Federal system; however, at least seven former employees of the
Legislature received $242,502 in over payments for forfeited annual leave due to, what we feel, was
an incorrect interpretation of the Code. This interpretation, however, can be affected by the final
determination of the issue regarding the claim for the retired Chief Judge.

We submitted a preliminary draft of the report to the retired Chief Judge for his comments.
He responded through his attorney. Although it is not customary for us to include comments to our
reports from non-governmental individuals, we feel that in order to present all of the facts and
opinions on the issue, it should be included in the final report. Accordingly, we have summarized
the comments beginning on page 13 of the report, with our comments immediately following. The
entire text of the retired Chief Judge’s attorney’s comments are included as Appendix I beginning
on page 58.

We also submitted a copy of the draft report to the Attorney General for review and his
comments, which we have also summarized beginning on page 18, followed by our comments. The
entire text of the Attorney General’s comments are included as Appendix II beginning on page
75.We feel that the comments made by the Attorney General raise additional issues that can result
in potential claims for the payment of forfeited annual leave by other government employees who
retired before 1978 and did not receive payments for this leave. In addition, the issue of paying for
forfeited annual leave to employees of the Legislature is also affect by the comments made in the
reply. These issues are further discussed in our comments to the Attorney General’s response to this
report.

Finally, regarding the second finding dealing with the payment of forfeited annual leave to
employees of the Legislature, we made recommendations to the President of the Legislature;
however, we did not get a response. Therefore, our recommendations remain unresolved.

If you or your staff require additional information, please call me at 774-3388 ext. 225.

Sincerely,

. /%»AA me
"~ Steven van Beverhoudt, CFE, CGFM
V.1 Inspector General
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INTRODUCTION

BACKGROUND

Golden requesting that the Office of the Virgin Islands Inspector General (V. L

Inspector General’s Office) review the specific request for the lump sum payment of
annual, forfeited annual, and sick leave submitted for the then retiring Chief Judge of the Virgin
Islands Territorial Court (Territorial Court). We have included, as Exhibit I, acopy of former Senator
Golden’s correspondence.

On January 24, 2000, correspondence was submitted by then Senator Violet Anne

Since the request covers two different issues, the first being the specific request for the retired
Chief Judge and the second being a general review of the Government’s leave policies, this report
is divided into two sections covering each issue separately. Although during the course of the review
other issues surfaced that may be the subject of additional reviews, this report will be concentrating
on the issues contained in former Senator Golden’s request.

OBJECTIVES AND SCOPE

payment of annual, forfeited annual, and sick leave for the retired Chief Judge is

allowable within the provisions of the Virgin Islands Code (Code); and, (ii) if the
Government’s leave policies are consistent with other jurisdictions and are applied in accordance
with existing laws.

The objectives of the review were to determine: (i) if the request for the lump sum

In reviewing both the lump sum leave request and the Government’s leave policy, several
sections of the Code, Attorney General’s Opinions, Court Decisions, and recently passed legislation
were reviewed, in addition to two separate legal opinions, one issued by the Chief Counsel to the
Governor, and the other issued by the Office of the Legislative Legal Counsel. We also reviewed
time and attendance records, leave records, and lump sum payment information maintained by the
Department of Finance and the Territorial Court.

This final report has been revised from the official draft report, based on additional
information obtained since it was issued in December 2000. In addition, we recently obtained,
through the Office of the Governor, a copy of an intra-office memorandum issued on March 27,
2000, by the Chief Counsel to the Governor. This memorandum was obtained by us after it was
requested from the Governor.

The review was limited to the two areas identified in former Senator Golden’s request, and
therefore we did not evaluate any internal control procedures. Except for this limitation, however;
we did perform the review in accordance with “Government Auditing Standards” issued by the
Comptroller General of the United States. We included tests and procedures that were considered

1



necessary under the circumstances.

PRIOR AUDIT COVERAGE

Governor, and the Office of the Legislative Legal Counsel, we are unaware of any

other official reviews or opinions on the lump sum request for the retired Chief Judge
nor the Government’s leave policies. The legal opinions are discussed in the Results section of the
report.

B esides the legal opinions issued by the Attorney General, the Chief Counsel to the



, RESULTS
CONCLUSIONS

we have concluded that: (i) the retired Chief Judge is entitled to the same lump sum

leave payments that would be afforded any other employee of the Government; (ii)
the claimed lump sum submitted for the retired Chief Judge was overstated by $376,770; (iii) four
out of five other judges who were subject to a special judge’s pension program were also improperly
paid lump sum amounts totaling $357,556; (iv) opposing opinions were issued relating to this issue;
from the Attorney General, from the Chief Counsel to the Governor, and from the Office of the
Legislative Legal Counsel; (v) the Government’s overall leave policies and lump sum payment
policies are similar to that of the Federal system; and, (vi) at least seven former employees of the
Legislature received $242,502 in overpayments for forfeited annual leave due to an incorrect
interpretation of the Code.

3 s aresult of our review, our interpretation of the related statutes, and in our opinion,

These conclusions are covered in more detail in the finding sections of this report.



FINDING 1: IMPROPER LUMP SUM LEAVE COMPUTATION

sum for annual leave that would be afforded any other Government employee. The

claimed lump sum amount of $414,209 for the retired Chief Judge was overstated by
$376,770. Two payments that were made, with a gross totaling $165,684, resulted in an
overpaymentof $128,245. Four out of five other retired judges who were subject to a special pension
program were also overpaid for forfeited annual and sick leave. This resulted in a total overpayment
of $357,556. There were opposing legal opinions issued on the validity of the lump sum claim; the
Attorney General, who stated that the retired Chief Judge is entitled to the entire lump sum amount,
and separate opinions, the Chief Counsel to the Governor and the Office of the Legislative Legal
Counsel, both of whom state that the retired Chief Judge is only entitled to the same leave amounts
that would be given to any other Government employee.

In our opinion, the retired Chief Judge of the Territorial Court is entitled to the same lump

Background

On October 12, 1999, the then Court Administrator of the Territorial Court submitted
correspondence to the Commissioner of Finance, requesting that a miscellaneous payroll record be
processed to compensate the then retiring Chief Judge of the Territorial Court the sum of $414,209,
representing 7,833' hours in accumulated annual, forfeited annual, and sick leave. As authority to
justify this request, the former Court Administrator cited a District Court ruling, Joseph v. Gov’t,
Civil No. 1983/208, and Act 3924. The Commissioner of Finance, in correspondence dated
November 29, 1999 requested guidance from the Attorney General in determining whether the claim
was valid and payable as requested.

On December 14, 1999, the Attorney General in summary agreed with the request submitted
by the former Court Administrator, indicating that the retired Chief Judge was entitled to the lump
sum payment of his unused annual, forfeited annual, and sick leave.

Two payments were made to the retired Chief Judge as follows:

Date - Gross Amount Net Amount
12-30-99 " $ 82,842 $ 58,445
01-14-00 82.842 59.646
Total Paid to Date $165.684 $118.091

'We did not question the leave balances shown on the leave records at Finance, however,
we do note that from 1973 through 1999 a total of 227 hours of annual leave was charged. No
sick leave was charged during the period. In addition, the Territorial Court maintained a record
of compensatory time showing 43,513 hours earned from 1978 to 1999, with a total of 120 hours
being used.



The Commissioner of Finance has since withheld additional payments pending further clarification
on the validity of the lump sum claim.

Shortly after the lump sum claim became public, former Senator Violet Anne Golden
submitted her January 24, 2000, correspondence to the V. I. Inspector General’s Office requesting
that the lump sum claim be reviewed, in addition to the overall Government policy on leave.

Interpretation of Statutes

As part of our review, on February 10, 2000, we submitted a list of six questions to the
Attorney General requesting clarification as to the lump sum benefits that were due to the six Jjudges
covered by the special pension legislation, as well as, other judges currently on the bench. The
Attorney General’s, April 19, 2000, opinion reiterated the previous opinion to the Commissioner
of Finance, that the six judges covered by the special pension legislation were entitled to the
payment for all accumulated annual, forfeited annual and sick leave. However, the other judges
currently serving are not covered by the legislation, and therefore, are not entitled the additional
payments. The overriding premise for this determination is the position that Title 4 Section 72 states
that no judge’s compensation could be reduced during the term in office without his consent, and
the accumulated leave is considered compensation. The Attorney General’s opinion concluded:

“...itis because of the passage of Act No. 3924, the decision in the J oseph case and
4 V. 1. C. Section 72(c) that creates the obligation of the Government for the payment
of the retirement benefit and the lump sum accumulated annual leave and sick leave
payment to Judge Hodge. The claim is supported in law and fact by documents
submitted to the Department of Finance for payment and it ought to be paid in accord
with the law then in effect.”

On March 27, 2000, the Chief Counsel to the Governor issued an intra-office memorandum
stating that in his opinion, the Act 3924 judges were not entitled to the lump sum payment of annual
and sick leave. He concluded in part:

“On the issue of lump sum payments for accumulated annual leave the more credible
argument is that the provisions of 3 VIC 587 limits the payout to 480 hours. . . .

On the issue of lump sum sick leave the Joseph case offers no direct guidance.
However, a strict reading of the holdings of that case and the language of the statutes,
aided by the other cited authorities, mitigate in favor of excluding the covered judges
from application of Act 4602 and from any application of the sick leave provisions
of Chapter 27 of Title 3 VIC.” S

On June 6, 2000, based on a request from former Senator Golden, the Ofﬁée of the
Legislative Legal Counsel issued their opinion on the “legality of the lump sum payments for unused
accrued annual and sick leave” to the retired Chief Judge. Their opinion also differed from that of



the Attorney General in that they felt that the retired Chief Judge was only entitled to the same leave
benefits as other Government employees. It concluded:

“Judge Verne Hodge’s retirement pursuant to Act No. 3924 does not preclude the
applicability of Title 3, V. I. C. §§ 581-583. Act No. 3924 provides a judge with
twenty or more years of service with a pension of one hundred percent of the current
salary of the Territorial Court judges. Act No. 3924 exempts judges specifically from
the general Government Employee Retirement provisions embodied in Title 3,
Chapter 27 of the Virgin Islands Code. However, Act No. 3924 is silent on the issue
of annual and sick leave provisions. As an employee of the government of the Virgin
Islands, Judge Verne Hodge is subject to the provisions of Title 3, Chapter 25,
specifically, §§ 581-583. §581 limits the accrued annual leave to sixty days and
provides an employee with the option of utilizing the excessive accumulated leave
for retirement purposes only as service credit for forfeited annual leave. The
provision pursuant to § 583 as it relates to sick leave is more stringent due to the
forfeiture of the leave if it is not utilized during employment with the government.
Therefore, pursuant to Title 3, V. I. C. §§ 581 and 583, Judge Verne Hodge cannot
be issued a lump sum payment for unused sick leave and annual leave in excess of
the statutory limitation of 60 days.”

Included as Exhibit II, Exhibit I1I, and Exhibit IV are the three legal opinions in their entirety.

We also reviewed the various sections of the Code, Opinions of the Attorney General, and
court cases, forming our own opinion on the eligibility of the lump sum claim. Our position is
similar to those taken by the Chief Counsel to the Governor and the Office of the Legislative Legal
Counsel. We presented this interpretation on several occasions to officials at the Attorney General’s
Office, however, we have not been provided with an explanation to show where our interpretation
might be faulty. The following sections of this report detail our interpretation on the eligibility of the
lump sum claim. We have divided our discussion into four sections; the first deals with the
establishment of judges as “employees” of the Government; the second deals with the related
sections of Act 3924, the Judge’s Pension Fund; the third deals with the annual leave issue; and, the
fourth deals with the sick leave issue.

We again stress that this is our interpretation of the various statutes and at no time did we
direct to the Commissioner of Finance the action to be taken regarding the payment or none payment
of the claim to the retired Chief Judge. Accordingly, we did not make any specific recommendations
in this section of the report.

Judges Are “Employees” of the Government. Before discussing whether judges are
“employees” of the Government, it is important to establish the fact that since the Judiciary is a
separate branch of the Government, Title 4 Section 72(c) of the Code helps to maintain that
separation of powers. The Code section states in part that; “No judge’s compensation shall be
reduced during the term of his office without his consent.” This provision was added on September



9, 1976, thereby protecting the independence of the Judicial Branch, and is the basis for all
arguments being made to pay the lump sum amount claimed.

Title 3 Section 451 of the Code establishes the fact that judges and employees of the
Territorial Court are included when the terms employees and officers of the government are referred
to in the personnel sections of the Code. Title 3 Section451(a) states that; “The Government Service
includes the career service and the positions exempt from the career service.” Title 3 Section
451(b)(3) further states that; “The exempt positions are those of Judges of the Territorial Courts and
employees of the Judicial Branch.” In 7 V.I.Op.A.G. 328, issued in 1974, an opinion by the Attorney
General (the retired Chief Judge when he served as the Attorney General), it stated that the,
“Legislature did not distinguish between officers and employees in code chapter relating to personnel
merit system and intended to tréat them equally; therefore, section relating to accrual of annual leave
and referring only to employees also applied to officers, including the office of Judge of the
Municipal Court, even though preceding section relating to annual leave speaks in terms of ‘officers
and employees’. See 3VIC§ 581, 582.” Finally, in Marsh v. Government, D.C.V.1. 1977, 13 V.I. 585,
“The District Court, Garth, Circuit Judge, assigned temporarily as District Judge, held that the word
‘employee’, as used in the code provision that ‘all employees of the Government of the Virgin
Islands, regardless of tenure, who enter Government Service after June 30, 1968, shall accrue annual
leave as follows . . ., means officers as well as employees, in light of legislative purpose of
decreasing annual leave of territorial employees, use of the word in similar code provisions to
include officers, and subsequent amendment of the code section involved to state that ‘employee’
included officers, retroactive to date of enactment of code section.” As shown by the Code, an
opinion by the Attorney General and a District Court case, employees of the Government include
judges and members of the Territorial Court.

With it established that judges are included as employees when referenced in the personnel
sections of the Code, in particular the sections dealing with annual and sick leave, section two of this
report will review the pertinent provisions of Act 3924, the Judge’s Pension Fund.

Act 3924 Excluded Six Judges From Title 3 Chapter 27 of the Code. On December 12,
1976, the legislature passed Act 3924, which created a new Title 3, Chapter 28 establishing a
retirement benefits fund for judges, governors and senators. The new chapter lasted only 29 days,
and was repealed on January 28, 1977.

Title 3 Chapter 28 Section 741(b) of this new act stated that; *“ The term ‘Judge’ as used in
this section means any individual who shall hold the office of judge of the Territorial Court or the
Municipal Court of the Virgin Islands on or after December 1, 1976.” There were six judges who
were covered by this new pension program, because they were either serving or appointed on or after
December 1, 1976, and before January 28, 1977, when the act was repealed.

In Antoine L. Joseph v. Government of the Virgin Islands, 576 F. Supp. 1335, retired Judge
Antoine L. Joseph, who was later joined by the other five judges covered under Act 3924, filed a suit
against the Government requesting that they be allowed to retire under the provisions of Act 3924,



although it had a life of only 29 days, rather than Title 3 Chapter 27, which covers the Government
Employee Retirement System (GERS). The retirement benefits under Act 3924 were more generous
than the benefits provided under the GERS statute. Taking into consideration Title 4 Section 72,
where a judge’s compensation cannot be reduced, the District Court ruled that these six judges were
entitled to the benefits awarded by Act 3924, although it was in existence for only 29 days.

“The District Court, David V. O’Brien, J., held that: (1) statutory provision against
diminution of judge’s compensation extends not only to compensation he or she
receives upon taking office, but to diminishment of any increase in his or her
compensation during the time he or she serves in office; (2) judges who entered upon
judicial service before statutory enlargement of pension benefits became
contractually entitled to enlarged benefits, even though statute was repealed 29 days
after becoming effective and even though judges made no contributions to pension
fund established by statute; and (3) judges who entered into public service at time
that statute enlarging benefits was in effect were entitled to enhanced benefits.”

There was no mention in the case of annual leave and sick leave nor the treatment of accumulated
or forfeited leave at the time of retirement.

Since the District Court established that these six judges were a part of the special Judge’s
Pension Fund created by Act 3924, the act specifically excluded them from the provisions of Title
3, Chapter 27, the sections dealing with the GERS. Title 3, Chapter 28, Section 741(c) of Act 3924
specifically states; “Commencing on the effective date of this section, the provisions of Title 3,
chapter 27, Virgin Islands Code, relating to Retirement of Personnel, shall not be applicable to
judges, as defined in subsection (b) of this section.”

In our February 2000 request to the Attorney General, we specifically asked; “Does V. L.
Code Title 3, Chapter 27 apply to the six judges who were sitting or were appointed during the
adoption of Act 3924 (Retirement Benefits for Judges)?” In the opinion of the Attorney General
dated April 19, 2000 it was indicated that this chapter does not apply. Although, as stated in the
opinion, Title 1 Section 50(a) of the Code protects a right that may have been acquired prior to the
repeal or amendment of an Act, the six judges were placed under a more beneficial retirement plan
(Act 3924) and excluded from GERS and the provisions of Title 3, Chapter 27 of the Code. As will
be discussed later, at the time of the exclusion of the six judges from Chapter 27, on December 12,
1976, there were no provisions in the Code for the payment of unused sick leave. At the time, unused
sick leave not applied to service credit for retirement purposes was lost.

Judges Entitled to the Lump Sum Payment of Accumulated Annual Leave Balance. In

this section of the report, we will review the Code sections as they relate to annual leave and the
lump sum payment of annual leave upon the separation from Government service. ’ -

The annual leave provision contained in Title 3, Chapter 25 was enacted in 1957 based on
a Legislative Assembly Act approved in 1938. Specifically, Title 3 Section 581 limits the carryover



of accumulated annual leave from one calendar year to the next to 480 hours (60 days). Section
581(a) states; “Subject to the provisions of section 582 of this title [the method of calculating annual
leave earned] all officers and employees of the Government of the United States Virgin Islands,
regardless of their tenure, in addition to any accrued leave, shall be entitled to 26 days annual leave,
each calendar year exclusive of Sundays and holidays. The part unused in any year shall be
accumulated for succeeding years until it totals not exceeding 60 days.”

On February 15, 1978, Act 4089 was passed amending Section 581 to now provide for the
application of the excess annual leave lost or “forfeited” at the end of each calendar year to credited
service for retirement purposes. Specifically, Section 581(e) states; “Any employee who has
accumulated any unused annual leave at the end of a calendar year in excess of that-allowed by
subsection (a) to be accumulated for succeeding years, shall be entitled for retirement purposes only
to ‘service credit for forfeited annual leave’.” [emphasis added]. This section was a new benefit
given to all employees including judges of the government. It did not however, provide for the lump
sum payment of lost annual leave for individuals who had already reached their maximum years of
service for retirement purposes, 40 years for most government employees and 20 years for the six
judges affected by Act 3924 and hazardous duty employees.

This restriction came to light in 1999, when on November 11, 1999, during a session of the
23" Legislature, Floor Amendment 23-066 was proposed to Bill No. 23 0178. It attempted to allow
for the lump sum payment of forfeited annual leave for employees who had reached the maximum
level of service. The amendment would have added additional language to Title 3, Section 581(e)
to read as follows; “Provided that, if the accrued annual leave exceeds the amount required to be
contributed to obtain 100% of retirement benefits, the employee shall be paid compensation in lump
sum for such excess. This section takes effect October 1, 1999." The amendment was defeated on
a9to 5 vote.

Title 3 Section 587 deals with the lump sum payment of annual leave only. Title 3 Chapter
25 Section 587(a) states; “ Whenever a civilian officer or employee of the government of the Virgin
Islands entitled to leave under sections 581-584 of this title is separated from the Service with or
without prejudice he shall be paid compensation in a lump sum for all accumulated and current
accrued annual or vacation leave to which he is entitled under existing law. Such lump-sum payment
shall equal the compensation that such officer or employee would have received had he remained
in the Service until the expiration of the period of such annual or vacation leave.” Section 587(b) of
the same Title further states; “The lump-sum payment authorized by this section shall not be
regarded, except for purposes of taxation, as salary or compensation and shall not be subject to
retirement deductions.” Section 587 authorizes the lump sum payment of current and accumulated
annual leave to the amounts allowed by existing law at the time of separation from Government
service. This amount, as limited by Section 581(a), is 26 days of current annual leave and 60 days
of accumulated annual leave. In addition, it specifically excludes the lump sum payment from
compensation except for tax purposes. We reviewed the various amendments to these sections of the
Code, and found no evidence to show that forfeited annual leave was ever included as a part of a
lump sum payment.



In conclusion, it is our opinion that the six judges were entitled to be paid for the current and
accumulated balance, as limited by the Code, of their annual leave at the time of their retirement.
Any forfeited annual leave should have been applied to their years of service for retirement purposes.
If they had reached the maximum years, 20 for these judges, the forfeited annual leave should have
been lost. Later in this report we will provide an analysis of the lump sum leave actually paid to the
judges compared to what should have been paid.

Judges Are Not Entitled to the Payment of Accumulated Sick Leave. Title 3 Chapter 25
Section 583 deals with the accumulation of sick leave for Government employees. This section

states; “Except as provided in section 41 of Title 2 of this Code, [relates to Legislative employees]
all officers and employees of the Government of the United States Virgin Islands, regardless of
tenure are entitled to sick leave which accrues at the rate of one-half day for each full bi-weekly pay
period.” Unlike the annual leave provisions, there are no limits on the amount of sick leave that an
employee can accumulate while in Government service.

A 1961 opinion by the Attorney General, 4 V.1.Op.A.G. 192, stated that when an individual
leaves Government service, any unused sick leave is lost. “Unlike the case with respect to annual
leave, no provision is made by law for compensation for accumulated or accrued sick leave. Upon
separation from the government service, the rights to all such sick leave expire.”

Title 3 Chapter 27 Section 731 dealing with the disposition of accumulated sick leave, was
passed in1970. This section of the Code provided for unused sick leave to be credited to years of
service when computing an employee’s retirement annuity. Title 3 Chapter 27 Section 731(a) states;
“Any member having accumulated and unused sick leave at date of retirement shall be entitled to
service credit towards the service retirement annuity to which the member may be entitled.” On June
29, 1981, Act 4602 was passed allowing for the lump sum payment of the accumulated sick leave
in excess of 90 days. It stated; “Subsection (a) of section 731, Title 3, Virgin Islands Code, is
amended by adding immediately after the existing language thereof the following new words: ‘Such
credit shall be granted up to 90 days of accumulated sick leave. All sick leave in excess of 90 days
shall be paid in lump sum as compensation to the employee at his rate of pay whether his separation
from the Service was mandatory, voluntary or involuntary. Such lump sum payment shall not be
regarded, except for purposes of taxation, as salary or compensation which is subject to retirement
deductions.”” Four and a half years later, on January 31, 1986, Act 5135 was passed deleting the
lump sum provision of Act 4602.

Title 2, Section 72 (dealing with no reduction in a judge’s compensation), Act 3924 (the
establishment of the Judge’s Pension Fund), the Joseph case, and Act 4602 are the basis used in
arguing that the six judges should be paid for the unused sick leave. We do not agree. As previously
discussed, Act 3924, passed on December 12, 1976, excluded six judges from Title 3 Chapter 27.
Section 731 dealing with the service credit of unused sick leave is a section of Chapter 27 from
which the judges are no longer included. It is our opinion that in accordance with Title 1 Section
50(a) and Title 4 Section 72, any rights gained prior to the exclusion of the six judges from Chapter
27 cannot be taken away. However, prior to December 12, 1976, unused sick leave was lost upon
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the separation from Government service. This opinion was made in 1961 by the then Attorney
General. In 1981, after the six judges were excluded from Chapter 27, Act 4602 was added for the
lump sum payment of accumulated sick leave over 90 days. The lump sum provision was deleted
in 1986 with Act 5135. Since these six judges were excluded from Chapter 27, any amendments after
December 12, 1976, whether they are one or one hundred, are not applicable to the six judges.

In conclusion, it is our opinion that the six judges are not entitled to any lump sum payment
of unused sick leave. Any unused sick leave should be applied to service credit for retirement
purposes; unused leave is lost. The six judges took legal action to be excluded from Chapter 27, the
GERS, and were placed under their own pension fund, they cannot at a later date seek to benefit from
future amendments to a retirement system from which they are no longer a part of. -

It can be argued that the retired Chief Judge should be treated equally when compared to the
other judges who did receive lump sum payments. However, our review of the lump sum records
maintained by the Department of Finance showed that only four of the other five retired judges were
paid lump sum amounts for the forfeited annual leave and sick leave. In addition, based on
correspondence relating to the payments for these judges, the retired Chief Judge was a driving force
behind this interpretation of the lump sum issue, and stood to benefit from its application. Because
the former Commissioners of Finance did not question the Chief Judge’s interpretation does not
make it correct.

In the next section of this report, we will compute the amount received by each judge and,
based on our interpretation of the various Code sections, the amount that should have been
distributed to them.

Lump Sum Computation

Based on information maintained at the Department of Finance, we were able to determine
that the lump sum claims for five of the six judges included annual, forfeited annual, and sick leave.
The sixth judge received a lump sum payment for his annual leave only. This resulted in excess
claims 0f $734,326. Since the Commissioner of Finance suspended the payments to the retired Chief
Judge, excess payments actually totaled $485,801.

The following schedule details the amount of lump sum payments claimed under each of the

categories; annual, forfeited annual, and sick leave, the amount of lump sum payments that should
have been paid and the amount of the excess claimed.

11



Type of Leave Payment Corrected Excess

Judge Leave ’ Balance Claimed Amount Claimed
1 Annual 520 $ 11,248 $11,248 $ -0-
Sick 1,254 None Paid -0- -0-
$ 11,248 $11.248 $ -0-
2 Annual 87 $ 2,593 $ 2,593 $ -0-
Sick 750 22,358 -0- 22,358
$ 24951 $ 2593 $ 22358
3 Annual 562.5 3 16,768 $ 16,768 $ -0-
Sick 1,022.5 30,481 -0- 30,481
Forfeited A/L 458 13,653 -0- 13.653
$ 60,902 $16,768 $ 44,134
4 Annual 548 $ 19,761 $ 19,761 $ -0-
Sick 2,470 89,068 -0- 89,068
Forfeited A/L 1,855 66.891 -0- 66,891
§175!720 $19,761 $155.959
5 Annual 622 $ 29,906 $ 29,906 $ -0-
Sick 1,755 84,380 -0- 84,380
Forfeited A/L 1,055 30,725 -0- 50,725
$165,011 $29.906 $135.105
6 Annual 708 $ 37,439 $ 37,439 $ -0-
Sick 2,760 145,949 -0- 145,949
Forfeited A/L 4,365 230.821 -0- 230,821
$414.209* $37.439 $376.770
Total Excess Claimed $734,326

(* Only $165,684 of the claimed amount has been paid to date.)

Course of Action

We feel that since there are different interpretations of the various statutes, and the fact that
over $700,000 is involved, the only way to fairly resolve the issue is for a court to make a final
determination on the amount of lump sum payments the retired judges are entitled to. There are
several possible scenarios that could result in some type of action to resolve this lump sum leave
issue. The Attorney General’s Office can reconsider and reverse their current position on the amount
of lump sum leave due the retired Chief Judge. This action would most likely result in a court
challenge. The Commissioner of Finance can continue to refuse to pay any additional amounts, again
most likely resulting in a court challenge. Another possibility is covered by Title 3 Section 565(a),
which provides any citizen or employee of the Virgin Islands with the ability to file action to recover
unauthorized disbursements of Government funds or to prevent the unauthorized disbursement of
Government funds. Specifically, Title 3 Section 565(a) states; “Any sum paid contrary to any
provision of this chapter or any rule, regulation, or order hereunder may be recovered, in an action
maintained by any citizen, from any officer who made, approved, or authorized such payment, or
from the sureties on the official bond of any such officer. All monies recovered in any such action
shall be paid into the Government treasury. Any citizen may maintain an action to restrain a
disbursing officer from making any payment in contravention of any provision of this chapter, or of
any rule, regulation or order hereunder.” This again would result in some type of review by a court.
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The final possibility is for the Commissioner of Finance to make the lump sum payment in full, and
no legal determination being made by a court on the amount of lump sum leave entitled. This last
action would be the most unfortunate.

Retired Chief Judge’s Attorney’s Response

In early December 2000, a copy of the preliminary draft report was sent to the retired Chief
Judge for his review and comment. On December 21, 2000 a 16 page response was submitted by an
attorney representing the retired Chief Judge. The following is a summary of the response. The entire
text of the response is included as Appendix I beginning on page 58 of this report.

The response can be broken down into three basic areas: (i) the first eight and a half pages
question the scope of our review and our authority to question an opinion made by the Attorney
General; (ii) the second attempts to justify the position that the six judges covered by Act 3924 are
entitled to lump sum payments for forfeited annual leave and unused sick leave; and, (iii) the final
attempts to link the issues addressed in Finding 2 of our report to the retired Chief Judge and his
lump sum claim. |

It is stated in the response that we exceeded our authority by questioning the opinion of the
Attorney General, relying more on an opinion issued by the Office of the Legislative Legal Counsel.
It further claims that we did not answer each of the questions posed to us in former Senator Golden’s
correspondence.

The central position in the response to the claim that the retired Chief Judge is entitled to the
payment for forfeited annual and sick leave is Title 4 Section 72 of the Code, which states that a
judge’s compensation cannot be reduced without his consent.

Regarding the justification for the payment of the sick leave, the response claims that the
exclusion from Title 3 Chapter 27 of the Code as stated in Act 3924, “applies to retirement benefits,
not to other benefits, such as sick leave, annual leave, compensatory time, etc.” It stresses the
language of Act 3924, which states “. . . the provisions of T.3 VIC Ch27, relating to Retirement of
Personnel, shall not apply to Judges. . . .” Itclaims that the exclusion applies to retirement provisions
and not to any other provisions of the Chapter.

Regarding the justification for the payment of forfeited annual leave, the response claims that
Title 3 Section 587 entitles any employee who separates from government service to . . . be paid
compensation in the lump sum for all accumulated and current accrued annual or vacation leave to
which he is entitled under existing law . . . .”

The comments relating to the second finding in our report will be included in that section.
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V. L. Inspector General’s Comments

Our comments to the retired Chief Judge’s attorney’s response will address the first two
issues raised, that is: (i) our scope and authority in conducting the review; and, (ii) the entitlement
to the lump sum payment for forfeited annual leave and unused sick leave. Our comments to the
attorney’s response relating to the second finding will be addressed in that section of this report.

V. L Inspector General’s Scope and Authority. Title 3, Chapter 40, of the VirginIslands Code

as revised by Act 6333 created the Office of the Virgin Islands Inspector General as a separate,
independent agency of the Government of the Virgin Islands. The V. I. Inspector General’s Office
has the responsibility to serve the three branches of the Government; the Executive, Legislative and
Judicial. Section 1203 (a)(7) authorizes the V. I. Inspector General’s Office to “give advise and issue
opinions, not in conflict with its duties and responsibilities, when requested by other Governmental
instrumentalities”. Section 1203(b)(2) further authorizes the V. L. Inspector General’s Office to
“make such investigations and reports relating to the administration of the programs and operations
of the applicable entity as are, in the judgement of the V. . Inspector General, necessary.” Finally,
Section 1203(c)(2) prohibits any Government official from interfering or attempting “to interfere
with the V. 1. Inspector General’s performing any activity authorized by this chapter.”

In summary, it is our position that the above sections of the Code gives the V. . Inspector
General’s Office the discretion on whether or not to conduct a review and to determine the scope of
that review. In this case, if one review’s former Senator Golden’s January 24, 2000 request, and as
stated in the background of our report, she was concerned with two basic issues; the large and
unusual lump sum request for the retired Chief Judge, and the Government-wide leave policy, both
of which are addressed in the report.

We agree that the Attorney General is the legal authority of the Virgin Islands Government.
Accordingly, nowhere in our report do we recommend or instruct the Commissioner of Finance not
to pay the lump sum request for the retired Chief Judge. That does not however, prohibit us or
anyone from disagreeing with the Attorney General’s opinion and so stating, as we have done in our
report. As cited in the above quoted sections of the Code, the V. I. Inspector General can issue
opinions and on numerous occasions we have recommended changes to existing laws. In addition,
in our democratic form of government, one has the right to disagree with a legal opinion, or even a
decision made by a court. An opinion made by an Attorney General can be reversed at any time by
the Attorney General or by a court. Even a court’s decision can be challenged through the appeal
process to the final arbitrators in the U. S. Supreme Court, if they desire to accept the appeal. As
demonstrated in the recent Bush-Gore vote count debate, even the Justices of the Supreme Court do
not always agree. This is one of the fundamental rights granted by the Constitution.

In the case of the lump sum issue, we reviewed the related statutes, the opinion of the
Attorney General, an opinion issued by the Chief Counsel to the Governor, and an opinion issued
by the Legislature’s Office of Legal Counsel and supported by the Chief Counsel. Each presented
their opinions, which we cited on several occasions, as well as, included them in their entirety as a
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part of the report. Our interpretation of the related Code sections more coincided with that of Chief
Counsel to the Governor and the Legislature’s Legal Counsel and we detailed in the report how we
arrived at our position. We identified, in our opinion and based on our interpretation, how much the
retired Chief Judge would be overpaid, as well as, the amount that the other judges covered by Act
3924 were overpaid. We concluded by presenting four possible scenarios that could take place to
resolve the issue, three of which involve an interpretation by a court. Again, nowhere in the report
did we recommend or direct the withholding of any payments to the retired Chief J udge. However,
considering that the different positions involve as much as $700,000, we are obligated to support a
court’s determination. To do otherwise would amount to negligence and a violation of my oath and
duty as V. I. Inspector General.

We will now discuss the major issue, that is whether the Act 3924 judges are entitled to lump
sum payments for unused sick leave and forfeited annual leave. The attorney’s position does not
present any new evidence, but in fact omits some very important sections of the Code.

The one section that we agree with and we so state in our report is Title 4 Section 72 of the
Code, which states that a judge’s compensation cannot be reduced without his consent. However,
that is where our specific agreement ends. For we maintain that if the benefit or compensation was
never granted in the first place, it cannot be taken away. One cannot lose what one does not have.

Unused Sick Leave. The attorney claims that the exclusion from Title 3 Chapter 27 of the
Code is for retirement benefits only, and not to other benefits like sick leave, annual leave, and
compensatory time. We agree in general, however; we differ in what is considered a part of the
retirement benefits as contained in Title 3 Chapter 27. We maintain that Section 731 dealing with
the disposition of unused sick leave is a retirement benefit that is included in the exclusion of Title
3 Chapter 27. We support this position as follows:

Sick leave, annual leave and compensatory time are not covered by Title 3 Chapter 27, but
rather Title 3 Chapter 25. Chapter 25 also covers the lump sum payment of annual leave which will
be discussed later. Chapter 27 covers retirement of personnel and retirement benefits applicable to
employees who retire under this Chapter of the Code.

[t is our position that the term, “. . . Retirement of Personnel . . .” as used in Act 3924, is
merely the name of Title 3 Chapter 27. If one looks at the beginning of the Chapter it is called
“Retirement of Personnel; Federal Benefits”. Thus, the Act 3924 judges are excluded from all of the
provisions of Chapter 27 under “Retirement of Personnel”, but not from the section entitled “Federal
Benefits”. The treatment of unused sick leave is a provision of Chapter 27, Retirement of Personnel.

We maintain that Title 3 Chapter 27 Section 73 1, which covers the disposition of unused sick
leave, is a benefit granted only to employees who retire under this Chapter of the Code. For example,
persons who resign rather than retire from Government service do not get lump sum payments for
unused sick leave. That leave, if not reinstated by the employee returning to Government service
within six months, is lost.
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If one looks at the various definitions contained in Title 3, Chapter 27, Section 702 of the
Code, one can only conclude that Section 731 applies to employees who are members of the
Government Employees Retirement System, the System that the Act 3924 judges took legal action
to be excluded from. Section 731(a) begins, “Any member having accumulated and unused sick
leave at the date of retirement . . . . A look at Section 702(f) defines member as “. . . any employee
included in the membership of the system and participating therein as herein provided.” Section
702(a) defines system as “. . . the Employee Retirement System of the Government of the Virgin
Islands.” Therefore, it is obvious that Title 3, Chapter 27, Section 731 is a benefit awarded to
employees who retire under the provisions of this Chapter, “Retirement of Personnel”.

The only question then is, since a judge’s compensation cannot be reduced; what benefits
were in place when Act 3924 was passed in 1976? Title 3, Chapter 27, Section 731 was passed in
1970. It provided for unused sick leave to be credited to years of service when computing an
employee’s retirement annuity. This was the unused sick leave benefit that was in place when the
Judge’s Pension Act 3924 was passed in 1976, and thus could not be taken away from the six judges.

Act 4602 which amended Section 731 to compensate Chapter 27 retirees with a lump sum
payment of unused sick leave in excess of 90 days, was passed in 1981, about 4Y% years after the Act
3924 judges were excluded from this Chapter of the Code. About 4% years later this benefit was
repealed. It is our position that the Act 3924 judges were already excluded from Title 3 Chapter 27
including Section 731, thus any amendments made after December 1976 to this section or any other
section of Chapter 27 would not affect these judges. They had their own retirement plan with
benefits that were much more beneficial than all other judges who were bound by the provisions of
Chapter 27. For example, these six judges could earn as much as their full salary, $110,000 for the
retired Chief Judge, after 20 years on the bench, other judges were limited to $65,000.

The Attorney General in his opinion of April 19, 2000 responds “No”, to our first question,
“Does V. 1. Code Title 3, Chapter 27 apply to the six Judges who were sitting or appointed during
the adaption of Act 3924 (Retirement Benefits of Judges)?” The opinion further states, “The
language of Act 3924 (Retirement Benefits of Judges) specifically excludes the provision of Title
3, Chapter 27, Virgin Islands Code as applicable to Judge Verne A. Hodge and the other five judges
then in office.” The opinion later contradicts itself by using provisions of the same excluded Chapter
to justify why the judges should be paid for the unused sick leave. This confusion further supports
our position that a court should determine the appropriateness of the retired Chief Judge’s claim.

A 1961 opinion by the Attorney General, 4 V.I. OP.A.G. 192, stated that there were no
provisions in the law to compensate an employee for accumulated sick leave (until 1970 when
Section 731 was passed). All rights to such sick leave is lost. Thus, since the retired Chief Judge has
earned his maximum pension for 20 years on the bench, he is not entitled to any benefits for his
unused sick leave. Like every other Government employee who has reached their maximum years
of service for retirement purposes, 40 years for most others, unused sick leave is lost. The other four
of five judges should have gotten service credit for their unused sick leave, credit that may have
increased their annuity benefits.
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In conclusion, we maintain our position that the retired Chief Judge is not entitled to any
lump sum payments for unused sick leave, and four of the other five Act 3924 judges were
incorrectly paid for their unused sick leave when they retired.

Forfeited Annual Leave. Regarding the issue of forfeited annual leave, the attorney omitted
the most important section of Title 3 Chapter 25 Section 581(a) in her discussion. Specifically, the
second sentence which states, “The part unused in any year shall be accumulated for succeeding
years until it totals not exceeding 60 days.” This limits the accumulated annual leave to 60 days. Any
leave in excess is forfeited, and prior to the addition of part (e) to Section 581 was lost.

Title 3 Chapter 25 was enacted in 1957 based on a 1938 act. We reviewed all of the
amendments to Section 581, and could not find any provisions for the payment of forfeited annual
leave. Never were there any provisions to compensate an employee for forfeited annual leave over
the 60 day annual accumulation limit. Prior to the passage of Act 4089, which added part (e) to
Section 581 in 1978, all excess leave was lost. We verified this with the Commissioner of Finance,
who has been employed with the Government for almost 40 years and the Finance Payroll Division’s
employee who deals with leave information. This employee was also employed with Finance prior
to the passage of part (e) in 1978. Records were provide for employees who retired prior to 1978,
showing numerous hours of forfeited annual leave that was never paid or applied as credited service
for retirement purposes. The forfeited annual leave for these employees was lost.

In 1999, an attempt was made, by certain members of the 23" Legislature, to compensate
employees who had reached their maximum benefits for retirement purposes by paying them in a
lump sum for the forfeited annual leave. This attempt was defeated however, ona 9 to 5 vote.

Title 3, Chapter 25, Section 587 deals with the lump sum payment of annual leave only. It
limits the lump sum payment to all accumulated and current annual leave authorized under existing
law. We maintain that the accumulated leave is limited to 60 days as stated in Section 581 (a) noted
above, and the current leave is limited to 26 days also as stated in Section 581(a). Forfeited annual
leave is applied to years of service for annuity purposes. Like all other Government employees, once
the maximum years of service has been attained, the forfeited annual leave is lost.

In conclusion, we maintain our opinion that in the case of the retired Chief Judge, since he
has reached his maximum service of 20 years as provided for in Act 3924, his forfeited annual leave
is lost. Four of the other five judges should have had their forfeited annual leave applied to their
annuity, possibly increasing their annuity benefits.

Regarding our lump sum computation, we stand by the position taken in our report, namely
that the retired Chief Judge’s claim is overstated by $376,770, and to date, he was overpaid by
$128,245 (8165,684 [amount already paid] less $37,439 [correct accumulated and current annual
leave]), and four of the other five judges were overpaid by $357,556.
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Attorney Geneljal’s Response

The Attorney General, in a March 20, 2001 Opinion Letter, maintained the position that the
claim for the retired Chief Judge is correct. The Attorney General makes some of the same points
as the attorney for the retired Chief Judge, however, he also makes different points to justify the
position.

Regarding the claim for unused sick leave, the Attorney General stated; “If the language is
construed literally and no provisions of Title 3, Chapter 27 apply to these six judges, then Judge
Hodge would not be entitled to lump sum payments for accumulated sick leave. However, if the
language is interpreted to mean that only the language of Title 3, Chapter 27 relating to retirement
is not applicable to these judges, then Judge Hodge is entitled to lump sum payments for his sick
leave balance.” '

The Attorney General used the argument that the language of the Code sections must be taken
in their entirety, and not out of context. He quoted Title 1 Section 42 of the Code; “Words and
phrases shall be read with their context and shall be construed according to the common and
approved usages of the English language. Technical words and phrases, and such others as may have
acquired a peculiar and appropriate meaning in the law, shall be construed and understood according
to their peculiar and appropriate meaning.”

Several court cases and a 1985 Attorney General Opinion were cited supporting this section
of the Code. He continued; “A statute is to be read as a whole, because the ‘meaning of statutory
language, plain or not depends on context.’. . . Further, ‘[a] statute must be construed as a whole, and
may not be analyzed in a vacuum but must be read in conjunction and with reference to all other
sections contained in an Act.”” The Attorney General later stated; “‘where language of the statute
is clear only the most extraordinary showing of contrary intentions justifies altering the plain
meaning of th statute.””

The Attorney General continued that; “Courts however, have recognized that when there is
a possible conflict in the interpretation of a statute, the administrative agency charged with
implementing and enforcing that statute is to be accorded great deference”.

He stated; “More importantly, all of the agencies with responsibility for interpreting the law
have concluded that it did not affect these judges’ rights with respect to sick leave. The regular
procedures of the administrators of the Territorial Court certified the leave balances of the Act 3924
judges, and the Finance Department has certified and paid the other five affected judges lump sum
balances to which they were entitled. Moreover, from the enactment of Act 4602 until its repeal four
and a half years later by Act 5135, every government employee, including judges, was paid a lump
sum for sick leave balances upon separation or retirement. . . . The language in Act 3924 should be
viewed within the context of the Act and the administrative interpretations of its effect. With respect
to the six Judges covered by its retirement provisions, it excluded them from Chapter 27 only with
respect to retirement, and not from other benefits and rights conferred on all government employees.
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The words in the act, ‘Relating to Retirement’, mean that only those sections of Chapter 27 relating
to retirement were intended to be inapplicable to judges.”

Regarding forfeited annual leave, the Attorney General only made two comments as follows;
“Clearly, Judge Hodge is entitled to a lump sum payment for accumulated annual leave under 3
V.1.C. 587.” He later stated; “With respect to accumulated annual leave, 5 V.I.C. 587 [should be 3
V.L.C. 587] provided for a lump sum payment at the time of retirement, and although subsequently
changed by legislation, it also cannot be changed as to the Act 3924 Judges.”

He continued; “Finally, there is a strong equitable argument for Judge Hodge’s entitlement
to lump sum payment of his leave balances. The only other five judges who were similarly situated
with respect to Act 3924 have received such payments. To treat Judge Hodge differently would be
unfair, especially in light of his exemplary service to the people of the Virgin Islands. Judge Hodge
has relied on receiving such payments in plans for repayment of debt to the Government and in
planning his retirement.”

V. I Inspector General’s Comments

The majority of the Attorney General’s comments deal with the issue of the unused sick
leave, but does not discuss the issues relating to the forfeited annual leave. Although the Attorney
General uses different arguments in justifying why the claim for the retired Chief Judge is allowable,
we still do not agree with his interpretation for several reasons. Some of these reasons were
discussed in our comments to the response of the attorney for the retired Chief Judge; however, we
feel that we must repeat them again to reinforce our concerns. In addition, we feel that this opinion
“opens the door” for other retired government employees, who retired before 1978, to file claims
for payment of forfeited annual leave, as well as possibly justifying claims for lump sum payments
of the credited 90 days for employees who were legally compensated for unused sick leave. We will
discuss our concerns, first as they relate to the unused sick leave, and then as they relate to the
forfeited annual leave.

Unused Sick Leave. We agree with the Attorney General’s position that the language of the
statute must be interpreted as a whole, and cannot be taken out of context or in a “vacuum”. Using
this criteria, we fail to understand how one cannot conclude that Title 3 Chapter 27 are benefits
“relating to Retirement of Personnel” under the Government Employees Retirement System (GERS)
for which the six Act 3924 judges were excluded.

Act 3924 was created to provide enhanced retirement benefits to judges, governors and
senators. It was codified as Title 3 Chapter 28, although it was repealed a month after its passage.
This Act not only enhanced the retirement benefits, but also included procedures for the payment of
death benefits for judges, governors, and senators. It established three separate and distinct pension
funds for each of the three groups covered by the Act. The pension funds were to be separate from
GERS and were to be administered by the Commissioner of Finance. It excluded all affected persons
(judges, governors, and senators) from the sections of Title 3 Chapter 27 entitled “Retirement of
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Personnel”. When Act 3924 was repealed a month later, retirement benefits for governors and
senators returned to the provisions of Title 3 Chapter 27; however, as ruled by the Court, since a
judge’s compensation cannot be reduced without his permission, the six sitting judges’ pension
benefits remained under the enhanced provisions covered by Act 3924.

A review of Title 3 Chapter 27 shows that it contains two parts, one entitled “Federal Social
Security Benefits” and the other entitled “Retirement of Personnel”.

The “Federal Social Security Benefits” sections extend the Federal Social Security benefits
to all government employees. These benefits were not excluded for the Act 3924 judges.

The other sections under “Retirement of Personnel” cover the establishment of GERS,
definitions of terms used in Chapter 27, the persons covered under GERS, and related benefits to
persons who retire under the provisions of this Chapter. All of the sections from Section 701 to
Section 732 contain language relating to or affecting GERS, including Section 731, which gives
unused sick leave benefits (service credits for annuity purposes) to employees who retire from the
GERS. If a government employee, who is not a member of GERS?, leaves government service, the
unused sick leave is lost.

Looking at Title 3 Chapter 27 as a whole and not in a “vacuum” one would have to refer to
Section 702 of the Chapter to find the definition of key terms used in each section of the Chapter
including Section 731. Section 731, as it now states and as it has always stated since its passage in
1970, begins “ Any member having accumulated and unused sick leave at the date of retirement
shall be entitled to service credit towards the service retirement annuity to which the member may
be entitled.” The section continues by establishing the amount of credit entitled for the various
periods of unused sick leave that the retiring member may have.

In order to know what is meant by “member” as used in this Chapter, one must go to Section
702 were terms used in Chapter 27 are defined. Section 702(f) states; ““Member’ shall mean any
employee included in the membership of the system and participating therein as herein provided.”
One must then determine what is meant by “system”. Again Section 702(a) states that; “‘System’
shall mean the Employees Retirement System of the Government of the Virgin Islands.” Therefore,
when taken as a whole, it is obvious that Section 731 is referring to members of GERS.

The question then is; What were the benefits under Section 731 that were in existence in
December 1976 when Act 3924 was passed? As indicated throughout our report, we still maintain
that in 1976, Section 731allowed the unused sick leave to be treated as service credit when
computing the retiree’s annuity benefits. It is our position that any changes to Section 731 after the
judges were excluded from Chapter 27 would not be applicable to the six judges.

*There are government employees who are not members and do not contribute to GERS,
for example some retired Federal employees over 50 years of age have elected not to contribute.
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Regarding the Attorney General’s second position that the Courts have ruled that when there
is a conflict in the’ interpretation of a statute, the administering agency’s interpretation takes
precedence, we again agree in general with this argument; however, when this situation is reviewed
in greater detail, there were significant errors and conflict of interest issues involved in the
interpretation to pay four of the five previous judges the unused sick leave.

First of all when an individual retires, Finance has a standard form that is used to show the
retiree’s current and accumulated annual leave balance (which is subject to a lump sum payment),
forfeited annual leave balance (to inform GERS of the amount to apply towards the retiree’s
annuity), and unused sick leave balance (to inform GERS of the amount to apply towards the
retiree’s annuity). This is still done today for all retiring government employees. This does not mean
that all retiring employees are eligible for the payment of all of these amounts.

Secondly, we feel that there was a potential conflict of interest issue because the Court
Administrator and the retired Chief Judge were major driving forces behind their interpretation that
the unused sick leave should be paid, and stood to greatly benefit from this interpretation.
Documents reviewed showed that the retired Chief Judge maintained this position from as early as
1987, and indicated that a lump sum payment in excess of $200,000 was expected from at least 1998.
The former Commissioners of Finance simply accepted the position of the retired Chief Judge and
did not even ask for the assistance of the then Attorney General.

In addition, a claim dated January 12, 2000, for the lump sum payment of $189,531.36 in
annual leave, forfeited annual leave, and unused sick leave, was submitted for the same Court
Administrator when she retired. This claim was submitted based on correspondence sent to the
retired Court Administrator from.the Attorney General. The current Commissioner of Finance
rejected the claim requiring the current Territorial Court administration to correct the claim and
submit it for the correct amount; that is, the then current annual leave and the accumulated annual
leave allowed by the Code. Since the retired Court Administrator had reached the maximum of 40
years of service, the forfeited annual leave and the unused sick leave was lost.

Finally, the Court Administrator, even incorrectly interpreted the lump sum provision for
unused sick leave. The Code section specifically limited the payment to the excess of 90 days or 720
hours. The four judges were paid the entire amount of unused sick leave and not the excess over 90
days.

The Attorney General’s final argument deals with the issue of fairness. If we follow this
argument that the retired Chief Judge should be treated like the other four of five Act 3924 judges;
then shouldn’t we treat all other retired government employees who were paid for only the excess
unused sick leave over 90 days, the same as the Act 3924 judges? These retirees and beneficiaries
should then be entitled to submit claims for the lump sum payment of the 90 days for which they
were not paid; not a wise or proper application of the Code.
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Again we maintain that an improper interpretation of the Code does not make it correct.
Proper application must be used. There are possible means of recouping the erroneous payments
through the provision of Title 3 Section 565, and possible statute of limitation issues do not warrant
the incorrect application of the law to continue. We again maintain that the Act 3924 judges are not
entitled to the payment of unused sick leave.

Forfeited Annual Leave. The Attorney General, in his comments, did not discuss the issue
of forfeited annual leave. He merely stated that the retired Chief Judge is entitled to the lump sum
payment of accumulated annual leave, in accordance with Chapter 25 Section 587. We agree,
however, it is our position that the accumulated annual leave is limited.

The Attorney General failed to take into consideration the limitation on accumulated annual
leave imposed by Chapter 25 Section 581. Specifically, the second sentence of the section states;
“The part unused in any year shall be accumulated for succeeding years until it totals not exceeding
60 days.” This limitation has always been a part of Section 581 creating forfeited annual leave. In
1978 the Code was amended to apply this forfeited annual leave to service credit for retirement
purposes. Prior to 1978 all forfeited annual leave was lost. No one was ever paid for this lost leave.
We verified this with the current Commission of Finance, who has close to 40 years of service, and
the Finance Payroll employee responsible for reviewing lump sum payments.

As an example, we were provided with documentation for a former Commissioner of
Finance, who retired from government service on April 20, 1975. A review of the leave records and
lump sum payment records show that he was paid for 544 hours of accumulated and current annual
leave. In addition we identified 2,284 hours of forfeited annual leave for which the former
Commissioner did not receive any lump sum payment; that leave was lost. Records of several other
employees who retired before 1978 were also reviewed, and their forfeited annual leave was also
lost.

It is our opinion that the former Court Administrator submitted claims for the Act 3924
judges based on an incorrect interpretation of the Code. The then Commissioners of Finance did not
question this incorrect interpretation and did not request-a clarification, because errors were made,
does not justify continuing the errors.

If we are to accept the Attorney General’s position, then every government employee or
beneficiary of any employee who retired before 1978, when Title 3 Chapter 25 Section 581 was
amended to allow forfeited annual leave to be applied as service time for retirement purposes, would
be entitled to submit a claim for the lump sum payment of their forfeited annual leave. The financial
burden to the Government is unknown, but, in our opinion, it could be significant.

In conclusion, we agree that a judge’s benefits cannot be taken away once given; however,
they are not entitled to a benefit that they never had in the first place. The Act 3924 judges were
never entitled to the lump sum payment of forfeited annual leave and therefore cannot be
compensated for something that they never had.
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The Attorney General’s final statements that the retired Chief Judge should be paid because
four of the other five judges were incorrectly compensated is unfortunate. Following this logic, then
every government employee, then eligible for payment of unused sick leave, who was not
compensated for the 90 days of unused sick leave should be compensated, and every government
employee who retired before 1978 should also be compensated for the forfeited annual leave that
they lost.

We do not question the service of the retired Chief Judge, and that is not at issue here.
Likewise, the retired Chief Judge’s retirement plans are not at issue. It is our position that only the
correct lump sum amount should be paid, no more or no less. We again maintain that since there are
different interpretations of the statutes, the possible effects of these interpretations, and the amount
" of funds that can be involved, a court should make the final determination.
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FINDING 2: GOVERNMENT-WIDE LEAVE POLICY

he Executive and Judicial Branches’ leave policy and the lump sum payment of unused

annual leave is similar to that of the Federal Government. The payment policy for the

Legislative Branch was also similar, however, in December 1999 some changes were
made to basically eliminate lump sum payments in the future. From 1996 through the first five
months of 2000 over $10.1 million was disbursed in lump sum payments. In 1998, 1999, and 2000,
seven former employees of the Legislature were overpaid $242,502 in unused annual leave due to
an incorrect interpretation of the lump sum section of the Code.

Comparison of Leave Provisions

There are two separate leave systems in existence in the Government; one system covers the
Legislative Branch, and the other covers the Executive and Judicial Branches. Title 2 Section 41
provides for annual and sick leave benefits for legislative employees, Title 3 Chapter 25 provides
for annual and sick leave benefits for executive and judicial employees, and Title 3 Chapter 27
provides for the treatment of unused sick leave for most Government employees upon retirement
from Government service. The Federal Government’s leave system is cover under Title 5 of the
United States Code.

The following three sections summarize the three leave systems currently in place, and the
final section concludes with a comparison table.

Legislative Branch Employees. Title 2 Section 41, the leave benefits package for legislative
employees, was enacted in 1961, and it superceded resolutions passed in 1957. In 1999 Act 6333
was passed by the 23" Legislature revising the various subsections; however, these revisions do not
apply to any accumulated annual leave existing prior to the passage of the revisions. The benefits
package provides employees with 26 days annual leave with pay per calendar year (8 hours per pay
period). Unused annual leave can be accumulated for succeeding years until it totals 60 days (480
hours). Prior to Act 6333, there were no provisions for the disposition of any unused annual leave
in excess of the 60 days. The maximum lump sum leave that could be paid to an employee would
be for 86 days; the 60 days from subsequent years and the 26 days earned in that given year. Any
other unused annual leave would be lost.

Sick leave is earned at a rate of 14 days per month, or 15 days per year. There is no limit to
the amount of sick leave that can be accumulated; however, upon the separation from the Legislature,
and prior to Act 6333, it too was lost.

The appropriated sections of Title 2 Section 41, prior to Act 6333, stated;

“...all administrative and clerical employees of the Legislature of the Virgin Islands

shall be entitled to the following benefits: (1) Twenty-six days annual leave with pay
each calendar year exclusive of Sundays and holidays; Provided, that the part unused
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in any year shall be accumulated for succeeding years until it totals not exceeding 60
days. (2) Cumulative sick leave, with pay, at the rate of 1 ¥ days per month [15 days
a year]; . . . . Sick leave which is not used by an employee accumulates for use in
succeeding years. (3) Upon separation, compensation in lump-sum for all
accumulated and current accrued annual leave to which the employee is entitled
hereunder.”

In 1999, with the passage of Section 8 of Act 6333, all unused annual leave in excess of the
60 days carried over would be applied toward service credits for retirement purposes. The new
amendment however, also eliminated the lump sum payment of the remaining 60 days. Accordingly,
upon the separation from the Legislature, any leave earned in the given year (26 days maximum) and
the 60 days carried over from prior years would be lost. This amendment only affects annual leave
earned after the passage of Act 6333 on December 14, 1999. Leave earned prior to this date would
be treated under the previous sections of Title 2 Section 41.

Act 6333 also provided for unused sick leave to be applied toward service credit for
retirement purposes and, unlike the annual leave provision, there was no limit on the leave covered
by this amendment.

The 1999 amendment to Title 2 Section 41 is quoted as follows:

“Section 8. (a) Title 2, section 41, Virgin Islands Code is amended by deleting
subsection (3) in its entirety and inserting a new subsection (3) to read as follows:

‘(3) Any employee who has accumulated any unused annual leave at the end of the
calendar year in excess of the days allowed by subsection (1), shall be entitled for
retirement purposes only to ‘service credit for forfeited annual leave.” Any member
of the Government Employees Retirement System having ‘service credit for forfeited
annual leave’ at the date of retirement shall have such service credit applied toward
the service retirement annuity to which the member may be entitled.’

(b) Title 2, Section 41, subsection (2), Virgin Islands Code, is amended in the last
sentence, after ‘years’, by inserting new language to read as follows:

‘And shall be applied in accordance with Title 3, section 731, Virgin Islands Code.
In no event shall an employee receive lump sum payment for accumulated sick leave

upon separation from his employment or upon retirement.’

(¢) This Section shall not apply to any accumulated annual leave existing prior to the
enactment of this Act.”
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Executive and Judicial Branch Employees. The leave benefits for employees of the

Executive and Judicial Branches are covered under Title 3, Chapter 25 of the Code. Sections 581 -
583 deal with the accumulation of annual and sick leave, Section 587 deals with the payment of
lump sum for accrued annual leave, and Title 3, Chapter 27, Section 731 deals with the treatment
of unused sick leave upon the retirement of an employee.

In particular, Government employees covered by these section of the Code, and in accordance
with Section 581, can earn a maximum of 26 days per year of paid annual leave. The unused leave
can be accumulated for succeeding years up to a yearly limit of 60 days or 480 hours. This section
also provides for forfeited annual leave in excess of the yearly 60-day limit to be applied toward
service credit for retirement purposes. Section 582 details the earning rates as follows:

. /2 day (4 hours) for each full biweekly pay period for an employee with less than 3 years of
service.

. “a day (6 hours) for each full biweekly pay period for an employee with 3 but less than 15
years of service.

. 1 day (8 hours) for each full biweekly pay period for an employee with 15 or more years of
service.

Section 587 provides for the lump sum payment of all accumulated and current annual leave
to which the employee may be entitled at the time- of separation from Government service.
Accordingly, the maximum annual leave that an employee can receive is 86 days, the 60 days carried
over from previous years and the 26 days that can be earned in the current year.

Finally, Title 3 Section 583 allows these Government employees to accumulate % day (4
hours) of sick leave for each full biweekly pay period. There are no limits to the amount of sick leave
that can be accumulated. Title 3, Chapter 27, Section 731 provides for any member of the
Government Employee Retirement System to receive service credit toward the retirement annuity
for the amount of unused sick leave at the time of retirement.

Federal Employees. Leave benefits for Federal employees are covered under Title 5 of the
United States Code. Specifically, Section 6303 deals with the earning of annual leave; Section 6304
deals with the accumulation of annual leave; Section 5551 deals with the lump sum payment of
accumulated annual leave; Section 6307 deals with the earning and accumulation of sick leave; and
Section 8339 deals with the disposition of unused sick leave at retirement.

Similar to Virgin Islands Executive and Judicial Branch employees, Federal employees can
earn a maximum of 26 days of paid annual leave per year. Section 6303 provides for the same
earning rate as does the Virgin Islands Code; 4 hours per pay period for employees with less than 3
years of service, 6 hours per pay period for employees with 3 but less than 15 years of service, and
8 hours per pay period for employees with 15 or more years of service. The amount of leave that can
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be carried over from one year to the next however is limited to 30 days (240 hours) for regular
employees, 45 days (360 hours) for overseas employees and 90 days (720 hours) for senior executive
employees. These limits are found in Section 6304 of the United States Code. Any leave in excess
of these limits is lost at the end of the year.

Section 551 provides for the lump sum payment of all accumulated and current leave. Again,
similar to the Virgin Islands Code, a Federal employee would receive a lump sum payment for any
unused annual leave upon the separation from Federal service. The limits would be 56 days for
regular employees, 71 days for overseas employees and 116 days for senior executive employees.

- Sick leave and its accumulatlon are covered under Section 6307. Again like the Virgin
Islands Code, Federal employees earn 4 hours of sick leave per pay period. There is no limit on the
accumulation of sick leave. Under Section 8339, unused sick leave is used as service credit in the
computation of annuity benefits at the time of the employee’s retirement.

Summary. The following table summarizes the leave benefits for employees of the
Legislative Branch, the Executive and Judicial Branches, and Federal employees.
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Accumulation of Annual
Leave

Benefit Legislative Executive / Judicial Federal
26 days per year for all 13 days per year for 13 days per year for
employees. employees with less than employees with less than
3 years of service. 3 years of service.
19.5 days per year for 19.5 days per year for
Annual Leave employees with 3 but less | employees with 3 but less
than 15 years of service. than 15 years of service.
26 days per year for 26 days per years for
employees with 15 or employees with 15 or
more years of service. more years of service.
Limited to 60 days per Limited to 60 days per Limited to:
year. year.
30 days per year for

regular employees.

45 days per year for
overseas employees.

90 days per year for senior
executive employees.

Lump Sum Payments

Prior to December 14,
1999:
Maximum limit of 86
days.

After December 14, 1999:
None

Maximum limit of 86
days.

Maximum limit for:

Regutar employees - 56
days.

Overseas employees - 71
days.

Senior Executive
employees - 116 days.

Unused Annual Leave

Prior to December 14,
1999:
Leave is lost.

After December 14, 1999:
Leave is applied to years
of service for retirement.

Leave is applied to years
of service for retirement.

Leave is lost.

Sick Leave

15 days per year, with no
limit on accumulation.

Effective December 14,
1999 unused leave is
applied to years of service
for retirement.

13 days per year, with no
limit on accumulation.

Unused leave is applied to
years of service for
retirement.

13 days per year, with no
limit on accumulation.

Unused leave is applied to
years of service for
retirement.

As can be seen from the table the three systems are very similar, however, the
Executive/Judicial system appears to be more beneficial, especially in terms of lump sum for annual
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leave and the disposition of the yearly excess annual leave. In our opinion, we do not feel that there
is a need to change the Executive/Judicial benefits from its current system. Although, as will be
shown in the next section of this report, about $2 million is spent yearly on lump sum payments, the
average payment is between $4,000 and $6,000. In addition, a reduction in the benefits may violate
existing collective bargaining agreements. It may also subject the Government to legal challenges,
since courts have ruled that an employee, when hired, has agreed to certain employment benefits,
and accordingly has vested rights in these benefits. A reduction in these benefits may be an
infringement on the employee’s vested rights.

4%3-Year Lump Sum Payment Analysis

From1996 through the first five months 0of 2000, the Government paid $10.1 million in lump
sum payments to 1,998 employees who left Government service. Payments ranged from as little as
$3 to as much as $83,000. The overall average yearly payment was $2.3 million to an average of 452
employees, or an average of $5,077 per employee.

The following schedule summarizes the number of employees, the amounts paid, the average
paid per employee, the highest payment made and the agency from which the individual was
employed for each of the fiscal year.

Total Average
Calendar | Number of Payment Largest Employing
Lump Sum
Year Employees Per Payment Agency
Payments
Employee
1996 432 $1,776,548 |  $4,112 $42,310 | Schneider
Hospital
1997 466 $2,141,035 |  $4,594 $36,595 | Schneider
Hospital
1998 400 $1,972,601 $4,932 $79,044 Legislature
1999 454 $2,678,896 $5,901 $83,048 Legislature
2000 Territorial
(5 months) 246 $1,566,067 $6,366 $82,842 Court
Total 1998 $10,135,147 $5,077 | | e | e

The following are some observations made in our analysis of each fiscal year’s data:

. In 1996, there were two payments of $20,000 or more. The largest payment of $42,310,
shown in the table, was to a retired doctor. The other large payment totaled $29,479, and was
also to a retired doctor.
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. In 1997, there were four payments of $20,000 or more. The largest payment of $36,595,
shown in the table, was to the former CEO of the Schneider Hospital. The next largest
payment totaled $23,358, and was to a Project Coordinator at the Department of Finance.

. In 1998, there were six payments of $20,000 or more. The largest payment of $79,044,
shown in the table, was to an employee of the Legislature, and as discussed in the next
section of this report, was calculated incorrectly. The next largest of $32,815 was to the
former CEO of the Juan Luis Hospital. The third largest payment of $24,307 was to a
Research Specialist at the Legislature, and as discussed in the next section of this report was
calculated incorrectly.

. In 1999, there were six payments of $20,000 or more. The largest payment of $83,048,
shown in the table, was to the former Post Auditor of the Legislature, and as shown in the
next section of this report, was calculated incorrectly. The second largest payment of
$82,842 was to the retired Chief Judge and is discussed in the first finding of this report. The
third largest payment of $23,108 was to the acting Commissioner at the Department of
Education.

. In the first five months of 2000, there were ten payments of $20,000 or more, with five of
them being to employees of the Territorial Court and two of them being to employees of the
Legislature. The largest payment of $82,842, as shown in the table, was to the retired Chief
Judge and is discussed in the first finding of this report. The next two largest payments of
$41,289 and $41,270 were to a Photographer and a Dispatcher of the Legislature, and as
discussed in the next section of this report were calculated incorrectly. The next largest
payment was $29,004, and was to a Manager of Information Systems of the Legislature, and
as discussed in the next section of this report, was calculated incorrectly.

As shown from these examples and observation, the majority of the large lump sum
payments, in excess of $40,000, resulted from incorrect calculations of the lump sum provisions of
the Code. There were a few payments of $20,000 or more, and most of these payments were to
professional individuals, for example; doctors, senior management individuals within the various
agencies, and the CEOs of the hospitals.

Incorrect Lump Sum Computations

We have reviewed the computation of several large lump sum payments, and have found
recurring problems with the leave amount being used by the Legislature in their calculations. As a
result at least seven former employees of the Legislature were over paid a total of $242,502 in lump
sum payments to which they were not entitled.

As discussed earlier in this report, the maximum number of accumulated annual leave days

that can be used by the Legislature in the calculation of lump sum payments is 86 days or 688 hours.
Title 2 Section 41(1) limits the accumulation of unused annual leave to 60 days per year, and limits
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the annual leave earned on a yearly basis to 26 days, thus the total of 86 days. Title 2 Section 41(3)
states that the departing legislative employee is entitled to; “Upon separation, compensation in lump-
sum for all accumulated and current accrued annual leave to which the employee is entitled
hereunder.”[emphasis added] It is our position that the accumulated and current accrued annual
leave referred to in this sub-section is the amount limited by Section 41(1); which is 26 days
maximum for the current year and a maximum annual leave carryover from prior years of 60 days.
All forfeited annual leave is lost. The Legislature, however, has been including the forfeited annual
leave hours that the employee lost at the end of each year in the computation of the lump sum
amount. This resulted in the large lump sum payments received by several former Legislature
employees noted in the previous section of this report.

The following is a computation of the excess payments made to seven employees, whom we
were able to identify, whose lump sum payments were calculated incorrectly.

Type of Leave Payment Corrected
Employee Leave Balance Amount Amount Due Over Payment

1 Annual 532 $16,369 $16,369 $ -0-
Forfeited A/L 2,167 66,679 -0- 66,679
$83,048 $16,369 $ 66,679

2 Annual 688* $16,540 $16,540 $ -0-
Forfeited A/L 2,600 62.500 -0- 62,500
$79,044 $16,540 $ 62,500

3 Annual 572 $ 7,562 $ 7,562 $ -0-
Forfeited A/L 2,551 33,724 -0- 33.724
$41.286 $ 7,562 $ 33,724

4 Annual 552 $ 7,165 $ 7,165 $ -0-
Forfeited A/L  2,627.5 34,105 -0- 34.105
$41.270 $ 7,165 $ 34,105

5 Annual 570 $10,683 $10,683 $ -0-
Forfeited A/L 9717.5 18.320 -0- 18.320
$29.003 $10.683 $ 18,320

6 ‘ Annual 688* $11,581 $11,581 $ -0
Forfeited A/L 756 12,725 -0- 12,725
$24.306 $11.581 $ 12725

7 Annual 504 $ 8,229 $ 8,229 $ -0-
Forfeited A/L 885 14.449 -0- 14.449
$22.678 $ 8229 $ 14449
Total Over Payments $242.502

(*Records were not available to show the annual leave balance at the time of separation from the Legislature. Therefore,
the maximum allowable was used [26 days or 208 hours and 60 days or 480 hours for a total of 688 hours].)

31



Recommendations
We recommend that the President of the Virgin Islands Legislature:

1. Seek an opinion from the Attorney General on whether annual leave in excess of the
amounts allowed by Title 3 Section 41(1) can be paid when a legislative employee leaves
Government service.

2.Ifthe Attorney General rules that excess leave cannot be paid, seek the advice of the Office
of the Legislative Legal Counsel on the ability of requesting reimbursement from either the former
employees, or the Government’s surety bond for any amounts of forfeited annual leave that was
incorrectly paid. Consideration should be given to any statute of limitation issues.

3. Ensure that the Business Office of the Legislature is advised of the correct procedure to

be used in the calculation of lump sum leave payments, especially taking into consideration the
amendments made effective December 14, 1999.

Retired Chief Judge’s Attorney’s Response

The final issue in the retired Chief Judge’s attorney’s objections deals with our comparison
of the two leave policies of the Virgin Islands Government to that of the Federal Government. She
begins her comments by stating that this section does not involve Act 3924 judges, but then later
attempts to project what the retired Chief Judge would have earned if he were a retired Federal judge
and state that his current lump sum is less than he would have earned under the Federal system. She
stated that Federal employees receive a higher pay, and receive a tax free cost of living allowance.

V. L. Inspector General’s Comments

Our only comment to this section is, as stated in our report, the three systems are very similar,
and we do not support any attempts to change the current Virgin Islands Government system. We
agree that the slightly better benefits afforded local employees is a small consolation for the lower
salaries and lack of a free cost of living allowance.

Regarding what the retired Chief Judge would earn if he had retired from the Federal
Government or attempts to justify the current lump sum claim for him, our only comment is that as
a retired judge from the Virgin Islands Government, the retired Chief Judge should receive the
maximum benefits legally allowed by the laws of the Virgin Islands.

The Attorney General’s opinion of March 20, 2001, also affects the treatment of lump sum
payments for forfeited annual leave to members of the Legislature. The same issue relating to the
accumulation of annual leave and its limitation to 60 days per year is contained in Title 2 Section
41. If we apply the interpretation of the Attorney General, then any forfeited annual leave before
December 14, 1999 should be payable to the employee who is separating from the Legislature.
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EXHIBIT I

Yegislature of the Pivgin Iglands
#1 Lagoon Street Complex
Hreveriksted, P 00840

Piolet Enue Golden Comunittee Momber

Hoalth
feenator Hoain

Eoconomio Davalopmant,
Republican Charge d° Affaks Agriculture & Consumar Protecton
1o Washington Finance
Chatrman
Rules Comumiltes

January 24, 2000

Mr. Steven Van Beverhoudt

Inspector General

Office of the Virgin Islancs Inspector General
75 Kronprindsens Gade

Charlotte Amalla, VI 00802

Re:  Auditinvestigation of inlent of Annual Leave Policy of the Government of the Virgin istands and
audil/review of Territorlal C annual records.

Dear Mr. Van BeVérhoudt:

| was shocked al the Dally News headline of Monday January 24, 2000, which Indicated that

Judge Hodge is seeking $400,000 for annual and sick leave he accumulated during his 23 years as a
judge. |was even more shocked at the Attorney General's opinlon that the request was valid and
should be paid In full. Tha practice of this government of converting annual leave and sick leave into
dollars Is a flawed one, and wamants Interpretation and resolution. | was advised today that another
‘retiree of the court also made a lump sum requast for approximately $189,000. | find these sums
excessive and want to enlist your support in answering same serlous questions | have aboul the overall
loave policy of the Governmant of tha Virgin islands, especially the annual leava policy of the
government, end its impact on the current financlal crisis.

Mr. Van Beverhoudt, | want to formally raquest that the Office of the Virgin lslands Inspector
General review the annua! leave records of the Temitorlal Court of the Virgin 1slands to ascertain how this
branch of government administers annual and othsr Isave. Within the scops of this investigation, |
would llke answers 1o the following questions:

1. What was the original Intent of the annual leave policy of the Government of the Virgin Isiands
from its inception? Do other jurisdictions compensate workers for unused leave or make
lump-sum payments for annual leave to employees upon retirement or eeparation from
service? Please clle some Instances, If any. Was our annual leave policy designed to mode!
a “usa-lt-or-lose-It" policy, as ig the practice In the private sector and other judsdictions?
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EXHIBIT I

Mi. Steven Van Beverhoudt
January 25, 2000

Page 2

10.

Was the leave policy of the Goverament of the Virgin Islands ever Intended to compensate
workers {or unused leave or excess leave, or was It to simply grant employees a two week
vacatlon at the Government's expenas within the calendar year of amployment?

In light of tha costly “common” practice of compensating workers for unused annual leave,
can you determine from you rasearch how much it has cost the Government of the Virgin
Islands over the last ten years? If it Is impossible to research the last ten years of annual
leave payments, cah you select a random time period and do an assessment of that period?

Was annual leave, to your knowledge, ever a budgeted ltem In any budget from the Inception
of the leave policy of the governmant of the Virgin Islands? Was this lump sum payment
budgeted for in tha lump sum Territorial Court budget thls yaar?

If payments are made to the honorable Judge, would this set a precedent for other
government workers to demand excess annual and sick lsave lump sum payments even if
they have met their required years for retirament, and may not be legally entitied to any
excess lump sum payments? Are you aware that tha Legislature approved a Year 2000
budgst, which makes no provision for lump sum annual leave payments to government
amployass? Would this practice not require cerlifying officers {0 illegally certify documents
for payment in excess of appropriations, which could resutt in the Imposition of penalties
against these officars?

Wwhat Impact will this lump sum payment have on the Territorial Court budget this fiscal year?
Will it nacessitate termination of competent court personnsl?

If the honorable judge Is paid his entire lump sum payment, or even a part of it, would the
Government of the Virgin Isiands not be obligated to pay svery single request for lump sum
annual leave payments by every government worker who relires, even in this economic
crisia?

Can the exception of judges and other employess of the judicial system from the law
regarding lump sum payments be challenged and deemed discriminatory since it singies out
one group of public servants for benefils not offered all public servants or government
workers?

Please convert 23 years of annual leave accumutated by tha honorable Judge into dollars. s
the $400,000 figure mathematically correct based on your conversion? DId the judge ever
take any vacation In his 23 years on the banch? Was any sick leave every used by the
hancrable judge In his 23 years on the bench?

Has sick leave ever been Included in the lump-sum payment of government employees who
retire or leave the government?
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Mr. Steven Van Beverhoudt
January 25, 2000
Page 3

. is it ethical or legal to make a lump-sum payment to a recently filled request ahead of all olher
long-standing obligations of this government which may include other requests for lump-sum
payment for apnual/sick leava not taken during thelr employment?

These are Just a few of the concerns | have regarding the news report today. | awalt your
response to this request, .

mms\

jolet Anre Colden
Senalor

Cc: Honorable Iver Stridiron
Attorney General of the Virgin Islands

Honorable Constance Krieger

Acting Chief Counse!
Legislature of tha Virgin Islands
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EXHIBIT II

Trae UNITED STATES VIRGIN ISLANDS

DEPARTMENT OF JUSTIGE
OFFIGE OF THE ATTORNEY GENERAL

IVER A. STRIDIRON, ESQUIRE
ATTORNEY GENERAL

April 19, 2000

Steven Van Beverhoudt

Virgin Islands Inspector General
Office of the Inspector General
No. 75 Kronprindsens Gade

St. Thomas, Virgin Islands 00802

Dear Mr. Van Beverhoudt:
This is in response to your request for an opinion regarding six questions set forth in your

letter dated February 10, 2000 as to the retirement salary and benefits due Judge Verne A.
Hodge.

QUESTION
1. Does V.1. Code Title 3, Chapter 27 apply to the six Judges who were sitting or
were appointed during the adoption of Act 3924 (Retirement Benefits for
Judges)?

ANSWER

DISCUSSION

The language of Act 3924 (Retirement Benefits for Judges) specifically excludes the
provisions of Title 3, Chapter 27, Virgin Islands Code as applicable to Judge Vemne A.
Hodge and the other five judges then in office. Act 3924 reads in pertinent part:

(b) The term “Judge” as used in this section means any individual who

shall hold the office of judge of the Territorial Court or the Municipal
Court of the Virgin Islands on or after December 1, 1976.

48B-50C KRONPRINDSENS GADE-GERS BLDG..2ND FLOOR-ST. THOMAS, U.S. VIKGIN ISTLANDS 00802-(340)774-5600 . FAX (310)774-8710
0040 CaSTLE GOAKLEY -DESIGN CENTER BLDG. . GHRISTIANSTED, ST. GROIX, U.S. \'IRGIN ISIANDS 00820+ (340)773-0205.Fax (340)773-3200
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EXHIBIT 11

(¢) Commencing on the effective date of this section, the provisions of
Title 3, chapter 27, Virgin Islands Code, relating to Retirement of
Personnel, shall not be applicable to judges, as defined in subsection (b) of
this section. In lieu of contributions to the Retirement system created by
Title 3, chapter 27, Virgin Islands Code judges shall during their terms of
office pay 8 per centum of their annual compensation into the Judges
Pension Fund created by subsection (3) of this section. The payment of a
pension to a judge pursuant to the provisions of this section shall be in lieu
of the payment of any pension to him by the Retirement System prior to
the date of enactment of this section. Provided, however, that nothing in
this section shall affect any right under Title 3, chapter 27, Virgin Islands
Code, of any person who was a judge of the Municipal Court prior to but
not on or after December 1, 1976.

The case Antoine L. Joseph, Plaintiff v. Government of the Virgin Islands et al., 576 F.
Supp. 1335, interpreted Act 3924 as being specific to the judges then in office.

Title 1 V.I.C. Section 50(a) preserved the judges’ rights, supplementing
the case law discussed in this opinion. This brief section states:

(a) The repeal of any Act, part of any Act, or provision of this Code does
not release or extinguish any right acquired, or penalty, forfeiture, or
liability incurred, under the Act, part, or provision, and existing at the time
of the repeal, unless the repealing Act expressly so provides, and the Act,
part, or provision shall be treated as still remaining in force for the purpose
of sustaining ay proper action or proceeding for the enforcement of the
right, penalty, forfeiture, or liability.

But it is doubtful that even if this section did not exist, the Legislature
could take away the pension rights conferred upon those Territorial Court
judges sitting during the period Act. No. 3924 was in effect. The Supreme
Court, in Home Building and Loan Assn. v. Blaisdell, 290 U.S. 398, 54
S.Ct. 231 78 L.Ed. 413 (1934) listed four factors which might warrant
legislative impairment of vested contract rights. These are: (1) to protect
the basic interest of society, (2) because of an emergency justification, (3)
because the enactment is appropriate for the emergency and (4) it is
designed as a temporary measure, during which vested contract rights are
not lost, but merely deferred for brief period.

QUESTION

2. What Laws governing the cash distribution of sick leave apply to these same
Judges?
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ANSWER
See discussion.
DISCUSSION

Act No. 4602 provided that accumulated sick leave is upon retirement payable as a lump
sum payment. Although changed by legislative action it can not be changed as to the six
judges in question under the provision of Title 4 V.I.C. Section 72 which provided no
judge’s compensation shall be reduced during the term of office with his consent.
Specifically, Act No. 4602 states in relevant part:

No. 4602
(Became law June 29, 1981)

To Amend Chépter 27 of Title 3, Virgin Islands Code,
Pertaining to Accumulated Sick Leave.

Be it enacted by the Legislature of the Virgin Islands:

Section 1. Subséction (a) of section 731, Title 3, Virgin
Islands Code, is amended by adding immediately after the
existing language thereof the following new words:

“Such credit shall be granted up to 90 days of
accumulated sick leave. All sick leave in excess of 90 days
shall be paid in lump sum as compensation to the employee
at his rate of pay whether his separation from the Service
was mandatory, voluntary or involuntary. Such lump sum
payment shall not be regarded, except for purposes of
taxation, as salary or compensation which is subject to
retirement deductions.”

The foregoing Bill having been vetoed by the
Governor of the Virgin Islands on June 23, 1981, and
subsequently repassed by the Fourteenth Legislature of the
Virgin Islands on June 29, 1981, has become law as of June
29, 1981, on which date the Legislature voted to override
the veto.
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and 4 V.I.C. Section 72 states in relevant part:

(c) The judges of the territorial court shall be officers of
the Government of the Virgin Islands and each shall
receive a salary of not less than $35,00 per annum, except
that the presiding judge shall receive a salary of not less
than $37,500 per annum. No judge’s compensation shall

. be reduced during his term of office without his consent. —
Added Sept. 9, 1976, No. 3876, Section 2, Sess. L. 1976, p.
187.

UESTION

3. What laws governing the cash distribution of annual leave apply to these same
Judges?

ANSWER
See discussion.
DISCUSSION

Title 3 V.I.C. 587 provided that accumulated annual leave at the time of retirement will
be paid as a lump sum payment. Although subsequently changed by legislative action
the effect cannot be changed as to the six judges in question under the provision of Title
3 V.I.C. Section 72 which provides no judges compensation shall be reduced during the
term of his office without his consent. Section 587 stated in relevant part:

Section 587. Payment for accumulated or accrued leave
upon separation from Service

(a) Whenever any civilian officer or employee of the
government of the Virgin Islands entitled to leave under
sections 581-584 of this title is separated from the Service
with or without prejudice he shall be paid compensation in a
lump sum for all accumulated and current accrued annual or
vacation leave to which he is entitled under existing law.
Such lump-sum payment shall equal the compensation that
such officer or employee would have received had he
remained in the Service until the expiration of the period of
such annual or vacation leave.
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(b) The lump-sum payment authorized by this section
shall not be regarded, except for purposes of taxation, as
salary or compensation and shall not be subject to
retirement deductions.

QUESTION

4. What is the legal definition of compensation of benefits, and can annual leave and
sick leave be classified as a benefit?

ANSWER
See discussion.
DISCUSSION

Compensation and benefits in the form of annual leave and sick leave were discussed and
decided in the case of Joseph v. Government of the Virgin Islands, 576 F.Supp. 1335
(1983) a copy of which is attached for your convenience. Specifically, compensation
includes retirement or pension benefits. annual leave payments were at one time
provided for under 3 V.L.C. Section 587 and sick leave payments were provided for
under Act No. 4602. The fact that the forcgoing have been changed cannot reduce the
benefits available to Judge Hodge as was decided in the Joseph case. Benefits once
given to a jurist cannot be reduced or withdrawn without the Judge’s consent as per 4
V.I.C. Section 72(c).

QUESTION

5. What are the government’s future liabilities for the cash distribution of
accumulated sick leave and annual leave with respect to the 12 judges currently
sitting on the bench?

ANSWER
None.
DISCUSSION

None, the retired Judge Hodge is the last of the six Territorial Court Judges subject to the
provisions of the Judges Retirement Bencfits Act No. 3924 and which has since been
repea’sd. The present sitting judges and any future judges do not come within the
provis.uns of Act 3924, Hence, there would not be any future governmental liability of

reach distribution of accumulated sick leave or annual leave as in the case under Act
3924,
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QUESTION

6. Does this liability differ should these Judges separate from employment versus
leave government service through retirement?

ANSWER

DISCUSSION

There is no future liability since Judge Hodge is the last Jjudge subject to the coverage of
Act No. 3924. The fact that only the six judges were subject to Act 3924 eliminates the
liability of the government for the lump sum payment of accumulated annual and sick
leave under that Act since it was quickly repealed.

CONCLUSION

In conclusion, it is because of the passage of Act No. 3924, the decision in the Joseph
case and 4 V.I.C. Section 72(c) that creates the obligation of the Government for the
payment of the retirement benefit and the lump sum accumulated annual leave and sick
leave payments to Judge Hodge. The claim is supported in law and fact by documents
submitted to the Department of Finance for payment and it ought to be paid in accord
with the law then in effect.

r A7 Stridfron
Attorney General

cc: Honorable Charles W. Tumbul]
Govemor of the Virgin Islands

Honorable Bernice Turnbull
Commissioner, Dept. of Finance

Encl: Joseph v. GVI, 576 F.Supp 1335 (1983)
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THE UNITED STATES VIRGIN ISLANDS

OFFICE OF THE GOVERNOR
GOVERNMENT HOUSE

Charlotte Amalie, V.I. 00802
340-774-0001

INTRA-OFFICE MEMORANDUM

March 27, 2000

TO: Charles W. Turnbull
Governor
FROM: Paul L. Gimengii;;;p ’
Chief Counsel ’ ]
RE: Payment of lump sum to Judges for accumulated

unused leave

ISSUE

Are the judges covered by Act 3924 are entitled to the lunp
sum payment of annual and sick leave?

SHORT ANSWER

No, such benefits are not considered compensation for
purposes of 4 VIC Section 72 and do not constitute pensions
for which a vested contractual right was created.
Accordingly, since the benefits are not contractual and do
not constitute compensation the legislature may reasonably
alter them and the judges are subject to such alteration
the same as any other government employee. Further, the
sick leave provisions found in Chapter 27 of Title 3
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arguably have not been applicable to the Judges covered by
the 1976 judicial retirement Act and there has been no
entitlement to accumulated sick leave for any purpose since
1977.

BACKGROUND

Oon December 30, 1976 the Judicial Retirement law, Act 3924
is enacted.

On January 1,1977 Territorial Court begins to- function
with Judge Hodge as a newly appointed Judge.

On January 28,1977 Act 3924 is repealed by Act 3929,

On February 15, 1978 Act 4089 is enacted. Act 4089 amended
3 VIC Section 581 effective December 31,1977 to provide
that accumulated annual leave in excess of that allowed by
subsection 581 (a) be applied for service credit only.

On January 29,1981 Act 4602 amends 3 VIC Section 731 to
allow lump sum payment s for unused annual leave.

On January 31, 1986 Act 4602 is repealed by Act 5135. Act
5135 amended 3 VIC Section 731 pertaining to sick leave by
deleting the last three sentences which had been added by
Act 4602 to allow for the lump sum payment for sick leave
accrued in excess of 90 days leaving no payment for
accumulated unused sick leave.

On October 12, 1999 Ms. Viola Smith wrote to the
Commissioner of Finance requesting computation of lump sum
payments for Judge Hodge for sick and annual leave accrued
during his tenure as a judge of the territorial court.
Initial calculations indicated that over $411,000.00 is
being claimed for lump sum payments.

On November 26,1999 the payroll MDV is brought to the
attention of Commissioner Turnbull,.

On November 29, 1999 Commissioner Turnbull wrote the

Attorney General requesting an opinion on the propriety of
the request.
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On December 6 1999 the Attorney General writes the
Commissioner of finance a letter stating that an opinion
will be forth coming on December 10,1999.

On December 14,1999 the Attorney General’s one and one-~half
page “opinion” letter is received indicating that the MDV
should be paid because the judge was entitled to the lump
sum payments. There are no attachments. The letter was
written by an Assistant Attorney General with primary
expertise in condemnations. RAlso, the letter is not
written in the standard format of an Attorney General’s
opinion. It is in the format of a “letter of advice”. It
lacks substantive analysis or discussion and omits several
provisions of current and prior law that have bearing on
this matter. Hence, it appears that the letter was not
intended to be a formal Attorney General’s Opinion.

On December 30,1999 and January 14,2000 in reliance on the
advice of the Attorney General two payments totaling
$165,683.62 were made to Judge Hodge.

DISCUSSION

Act 3924 enacted on December 30, 1976 created enhanced
retirement benefits for judges of the newly created
Territorial Court. Act 3924 was repealed 29 days later by
Act 3929 on January 28, 1977. The repeal of Act 3924
resulted in an action by a retired judge of the Municipal
Court joined in by five judges of the newly create
Territorial court those Judges were, Hodge, Peterson,
Silverlight, Finch, Feuerzeig and the original Plaintiff,
Antoine Joseph. Three of those Judges have since left the
bench and two are deceased. The District Court Judge who
heard the case decided that the retirement benefits of the
judges is compensation which cannot be reduced unilaterally
by the Legislature after it has vested. In so doing the
Court relied heavily on 9" Circuit case law, which is among
the most liberal in the country and 4 VIC section 72 which
prohibits the reduction in the compensation of a judge
during his term of office, without his consent.

In supporting its ruling the Court stated that protection

of a judge’s total compensation and not only his salary was
crucial to protecting judicial independence, Joseph v. GVI,
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576 F. Supp. 1335, 1339 (1983). Although unsupported by
any 3% Circuit law, the opinion of the District Court in
Joseph apparently was not challenged and is applicable to
the surviving plaintiffs of that action. In spite of this
lack of a decision by a higher court no issue is taken with
the payment of the enhanced retirement benefits dictated by
the District court.

Likewise the decision in Joseph v. Roebuck, 23 VI 312 (DC
1987) directing the pension to be paid at the salary level
of sitting Territorial Court Judges instead of at the
salary earned by the retired judge went unchallenged and is
applicable to the surviving plaintiffs as well. This
decision is also arguably erroneous for several reasons but
primarily because the same Legislature that passed Act 3929
also passed Act 4053, on October 28, 1977, which capped the
amount a retired judge serving on senior status with the
court could earn at 35,000.

The significance of this dollar amount is that it shows a
legislative intent to cap retirement benefits at the then
$35,000 salary level. This fact was not addressed by the
court in the Roebuck action and was not appealed. However,
notwithstanding the argument of error, those cases only
addressed the issue of the amount of the retirement annuity
and did not speak to the payment of lump sums for
accumulated leave.

Notwithstanding that limitation, .to the extent the lump sum
. payments could be considered compensation, the same
rational that is found in those two cases could arguably be
applied. However, there is compelling authority that
prevents such a conclusion.

In the letter to the Commissioner of Finance dated October
12,1999, the Court Administrator, Ms. Viola Smith states
that Act 4089 passed February 15 1978 and Act 5135 passed
January 31, 1986, were held by the Joseph Court to be
inapplicable to the judges retiring under Act 3924. This
conclusion is incorrect.

THE JUDICIAL RETIREMENT ACT
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Act 3924 exempted the judges from the provisions of Chapter
27 of Title 3, (See, repealed section 741(c).) This
however, did not work as an exemption from the provisions
of Chapter 25 of Title 3 VIC. Chapter 25 of Title 3 VIC
contain the annual leave provisions which are equally
applicable to the executive and judicial branches, See,
Marsh v. GVI, 13 V.I. 585 (1977) and 7 V.I. Op. A.G. 328
(1974-46) . Act 3924 contained no provisions for
accumulated annual or sick leave. Accordingly, the
provisions of chapter 25 pertaining thereto are presumed to
still be applicable.

Subsection (a) of Section 581 of 3 VIC, Ch.25, which
predated Act 3924, states that no money shall be paid in
lieu of annual leave accrued in excess of 60 days, (480
hours). Subsection (e) thereof, added by Act 4089 on
February 15, 1978, with an effective date of December
31,1977, further provides that forfeited annual leave may
be credited for service retirement annuity only. The
retroactive application is significant because it indicates
an intent to apply to individuals who may have retired and
applied for benefits prior to the passage of the Act.
Moreover, in spite of this drastic application and contrary
to the assertion made in Ms. Smith’s October 12, 1999
letter, Act 4089 was neither mentioned nor addressed by the
Court in the Joseph case. Therefore, it is incorrect to
state that the Court excluded the Judges from its coverage.

Section 587 of 3 VIC, Ch. 25 states that upon separation
from service, a civilian officer or employee of the
government is entitled to a lump sum payment for
accunulated and current accrued annual leave to which he is
entitled under existing law. Section 587 contains no
provision addressing the payment of accrued unused sick
leave. See, 4 VI Op. AG 192.

Section 731 of 3 VIC Ch 27 contains the provisions for
treatment of accumulated unused sick leave. In its text it
provides only for service credit for unused accumulated
sick leave, no lump sum payments. This limitation has been
interpreted in very strict terms as recently as 1994 when
the Third Circuit Court of Appeals held that an attempt to
circumvent existing law by providing for lump sum payments
of sick leave by collective bargaining was void and
unenforceable. SIU de Puerto Rico v. VIPA, 42 F.2d 801, 31
VI 345(3™ cir. 1994).
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However, on June 29,1981 Act 4602 amended Section 731 to
provide that sick leave accumulated as of the date of
retirement, in excess of 90 days could be paid in a lump
sum to the retiree as and that “[sJuch lump sum payment
shall not be regarded except for purposes of taxation as
salary or compensation which is subject to retirement
deductions.” (Emphasis added).

On January 31, 1986 the three sentence added by Act 4602
which provided for the lump sum payment of sick leave were
deleted per Act 5135.

Act 4602 is critical for two reasons, first because it
constituted a temporary potential increase in money paid to
all employees, including judges upon retirement in the form
of lump sum for accrued, unused sick leave. Second,
because the legislature made clear on the face of the
statute that the sick leave was only to be regarded as
compensation for tax purposes. Hence, utilizing the same
rational as the Joseph cases, it must be concluded that the
lump sum payment of sick leave was never intended to be
included as compensation of the government employees or
officers and that once Act 4602 was repealed in 1986 any
rights to receive lump sum payments thereunder were
extinguished. This conclusion is also supported by the 3°°
Circuits decision in Bouton v. GVI, 28 V.I. 211, 219 (3%
Cir 1993), where the Court held that the Legislature is
presumed to exercise great care when drafting legislation
and that the absence of explicit language vesting
jurisdiction in the face of other examples of legislation
in which such language was contained, compels the
conclusion that it was not intended. This presumption,
given the history of the judges pension act, lends itself
to the conclusion that if the Legislature had intended to
include these benefits as compensation for the judges it
could have and would have done so explicitly.

However, a critical fact is that Section 741 (c), as applied
to the six judges by the Joseph Court, excludes the judges
from coverage under Chapter 27 of Title 3 VIC. This
exclusion would mean that the six Judges whether by
judicial error or otherwise were no longer covered by the
sick leave provisions of the chapter and as a matter of law
accumulated no sick leave and hence no entitlement to any
lump sum payments per the decision of the Court.
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Further, although Ms. Smith’s October 12, 1999 letter
stated that the Joseph Court had ruled Act 5135 to be
inapplicable to the judges in the case, Act 5135 was not
passed until two years after the Joseph case was decided,
therefore it was not addressed by the Court.

Additionally, the contrary argument that Act 4602
represented an increase in the judges retirement benefits
that vested when it was passed and which could not be
revoked by repeal of the Act is not supported on the face
of the Joseph case or the cases cited therein as they are
all limited in application to the vesting of retirement
pensions.

In B.J. Smith et. al. v, William N. Morris et. al. 778
S.W.2d 857 at 858 (Tenn. App. 1988) the court noted that
some courts have held that sick leave benefits are
contingencies or gratuities which create merely an
expectancy which can be abolished at will. See, City of
North Little Rock v. Vogelesang 619 S.W.2d 652 (1981),
Marsille v. City of Santa Ana, 64 Cal. App.3d 764 (Cal. Ct.
App. 1976), McCarty v. City of Rockford 421 N.E. 576
(1981). According to the Smith court the right to
compensation for accumulated unused sick leave [and by
analogy annual leave] remains inchoate until the employee
retires or dies, thus it must be governed by the policies
in effect at the time of retirement. 778 S.W.2d at 859,
citing McCarty. The purpose of sick leave is to avoid
penalizing an employee for illness. The right to
compensation matures only at retirement or death because
prior thereto it is unknown how many sick days, if any,
will be accumulated. Moreover, the potential for abuse by
managerial employees who are not accountable for their time
and may abuse the benefit is a valid cause for its
termination. Id.

The general rule is that salaries and compensation of
public employees may be raised or lowered at will by the
employer. Moreover, the law fixing the compensation of
public officers does not constitute a contract within the
meaning of the United States Constitution, Id., see also,
Blackwell v. Quarterly County Court 622 S.W.2d 535, 540
(Tenn. 1981) citing, Haynes v. State, 22 Tenn. 48 (1842).

The issue of sick leave is distinct from the issue of
retirement benefits since any entitlement arises by statute
rather than a “constitutional” provision such that the
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situation is distinguishable from the majority of the
judicial compensation cases. Id.

Hence, the instant situation is likewise distinguishable
from all of the cases cited by the Joseph court in its
opinion with the only proviso being that Title 1 VIC
Section 50(a), states that the repeal of an Act does not
extinguish any rights acquired under the act at the time of
the repeal-urless the repealing act “expressly so
provides”. However, the language of 50{a) contravenes the
general rule that one legislature cannot bind or prevent
the taking of an action by a future legislature, which
includes attempting to preempt the intent of the actions
taken by such legislature. Thus, to the extent that
Section 50(a) attempts to frustrate the legitimate intent
of future legislatures it is inapplicable. Moreover, any
application of Section 50(a) may well be nullified by the
removal of the judges from coverage under Chapter 27 which
action arguably prevented the increased sick leave benefits
from ever becoming applicable to the Judges.

The Section 50(a) argument is also contrary to the 1974
opinion of then Attorney General Verne A. Hodge and the
District Court’s opinion in Marsh v. Government of the

Virgin Islands and Leroy Quinn, 13 V.I. 585 (1977).

Both the AG Opinion and the court case arose from Judge
Marsh’s desire to receive annual leave accrued at the rate
of 26 days per year after the law had been amended to
reduce the rate of accrual.

Attorney General Hodge opined that Judge Marsh was not
entitled to any greater accrual of annual leave than any
other government employee and should receive only such
benefits as provided for by the then current version of 3
VIC Section 582. See, 7 Op. AG 328, No. 1974-46 (1974).

Three years later in an action brought before the District
Court, Judge Garth of the Third Circuit, sitting by
designation as a District Judge ruled that the clear intent
of the legislation was to decrease annual leave provisions
that it found to be too generous, 13 V.I. at 594. The
Court found the reduction to be rational and well within
the authority of the Legislature and ultimately held that
the then current provisions of the law applied to Judge
Marsh. Applying this rational to the sick leave provisions
similarly leads to the conclusion that if they are
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applicable at all, then they must apply as they currently.
exist.

CONCLUSION

Taken in the light most favorable to the judges a weak
argument could be made that the judges are entitled to lump
sum payments for up to 480 hours of annual leave and for an
unlimited amount of sick leave, in excess of the 90 hour
threshold, accumulated between June 29,1981 and January 31,
18986. But to do so would require ignoring the holdings of
the Joseph and Marsh cases, AG Opinion No. 1974-46, Act
5135, 3 VIC Section 741(c) (repealed), as well as the B.J.
Smith cases and the decisions cited therein.

On the issue of lump sum payments for accumulated annual
leave the more credible argument is that the provisions of
3 VIC Section 587 limits the payout to 480 hours or
approximately $25,387.20. This could be offered by the DOF
and if accepted by the Judge close that issue. If not
accepted it should be submitted to the Attorney General for
a formal opinion or for filing of a declaratory judgment
action. :

On the issue of lump sum sick leave the Joseph case offers
no direct guidance. However, a strict reading of the
holdings of that case and the language of the statutes,
aided by the other cited authorities, mitigate in favor of
excluding the covered judges from application of Act 4602
and from any application of the sick leave provisions of
Chapter 27 of Title 3 VIC. This position could result in
the judges having to repay the Government for any sick
leave they had taken.

The middle ground and the position more likely in keeping
with legislative intent would be to harmonize the court
ruling with legislative intent to return the judges to the
coverage of Chapter 27 and limit their use of accumulated
sick leave to the current provisions of Section 731.

This would result in a situation where there would be no
entitlement to any lump sum payment for sick leave and in a
refund being due to the Government but only for any lump
sum payments given improperly.
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MEMORANDUM

The Honorable Violet Anne Golden
Senator of the 23" Logislature
7

Sandra Adams, Esq.

Constance Krieger,
Chief Legal Counse

June 6, 2000

Legal Opinion regarding the legality of the lump sum payments for unusced
accrued annual and sick leave to Judge Verne Hodge

QUESTIONS PRESENTED

Whether the issuance of lump sum payment for unused accrucd annual and
sick leave to Judge Verne Hodge is legally permiticd.

BRIEF ANSWERS

No. Title 3, V.I.C. §§ 581 and 583 of the Virgin Islands Code is
applicable to Judge Verne Hodge as a government employce despite of his
retirement pursuant to Act No. 3924, Title 3, V.I.C. § 58]

specifically provides that no money shall be paid in licu of lcave but
rather, service credit is given for retirement purposes only for foricited
leave. Pursuant to Title 3, V.I.C. § 583, Judge Hodge forfcits sick {cave il
leave is not utilized during employment with the govemnment of the
Virgin Islands. Monctary compensation is not given for accumulated sick
Leave upon termination of employment with the government.
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DISCUSSION

Quintessential to the fabric of the American form of gyovernment is the concept ol the

separation of powers doctrine which vests governance into the three branches of

government. The powers of the legislative, exceutive and judicial branches are limited to
powers specifically granted to éach braﬁch in the Revised Organic Act and the Virgin
Islands Code. Title 2, V. L. C. § 4! and Title 3, V. 1. C. § 581 describes the annual and
sick lcave provisions for the legislative and gencral government cmployees. I is
important to note that the Virgin Islands Code is devoid of an annual and sick leave

provisions for the judiciary branch. However. in Marsh v. the Government of the Virgin

Islands, 13 V. L. 585 (1977), the District Court indicated that Title 3, V. . C. § 581 is

applicable to judiciary branch of government. In Marsh, John D. Marsh, a tormer judge

of the Municipal Court of the Virgin Islands sucd the governmeni for an accounting 1o
determine the amount owed for unused annual lcave. The Court pointed out that, “The
determination of the amount of annual lcave compensation which the Governmient owes
Marsh depends upon the interpretation of the zanual leave provisions of the Virgin
Islands code, 3 V. L. C. §§ 581-82.” Id. at 588.

Additionally, some insight regarding the judiciary annual leave provision can be found
within the judiciary administrative system. The Territorial Court Employee Handbook
provides, “The leave policies of the Territorial Court of the Virgin Islands shall be the
same as those which govem the Exccutive Branch (Title 3, V. [, C. § 581) excepl where
other vise provided herein.” Territorial Court Personnel Manual (19---). Thercfore, one

can conclude that in spite of the absence of statutory authority for an annual lcave
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provision for the judiciary, case law supported by the judicial administrative policy
applies the annual leave provision for general government employees in Titie 3. V. 1. C. N
581 to the judiciary. Title 3, V. 1. C. § 581 provides in part:
§ 581. Annual leave; employces of Department of Education
(a) Subject to the provisions of § 582 of this title all officers and employces
of the Government of the United States Virgin Islands, regardlcss of
their tenure, in addition to any accrued leave, shall be entitled to 26 days
aonual leave, cach calendar year exclusive of Sunday and holidays. The
part unused in any year shall be accumulated for succeeding years until
it totals not exceeding 60 days. No money shall be paid in licu of Icave.
(b) Any employee who has accumulated any unused annual leave at the
end of a calendar year in excess of that allowed by subscction (a) to be
accumulated for succeeding years, shall be entitled for retirement
purposes only 1o “service credit for forfeited annual leave™ — Any
member of the Government cmployces Retirement System  having
“scrvice credit for forfeited annual leave” at the date of retirement shall

have such service credit applicd toward the scrvice retirement annuity to
which the membcer may be cntitled.

The provision of Title 3, V. I. C. § 581 is unambiguous. A government employec is
entitled to 26 days of annual leave per year. Any unused annual leave can be utilized in
succeeding years however, therc is a maximum limitation of 60 days that can be
accumulated by the government emiployce. Title 3, V. L. C. § 581 clearly outlines
monetary compensation will not be given for unused leave in cxcess of the sixty days
provided for in § 581(a). However, the only avenue for compensation for lcave in cxcess
of the designated sixty hours is to allow the annual to be used for retirement purposcs and
can only be used for retircment purposes as scrvice credit for forfeited annual lcave.

In accordance to the Marsh dccision, the provisions of Title 3, \'. 1. C. § 581 is

applzable to Judge Verne Hodge as an ecmiployee of the judiciary branch of government.

[t is important to note that the provisions in Title 3, V. L. C. § 581 is supplementary to the
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benelits conlerred to Judge Hodge's retirement pursuant (o Act No. 3924, Act No. 3924
cnacted on December 30, 1976 provides for reticement benefits for judges. governors.
and scnators ol the Virgin Islands. However, Act No. 3924 was repealed 29 days luter on
January 28, 1977 by the Legistature of the Virgin Islands. In spite of the short iife ol Act

No. 3924, the court found in Joseph v. Government of the Virgin Istands, 576 I, Supp.

1335 (DCV1 1983), that the plaintiffs and the intervenors remain entitled to the bencelits
conferred by Act No. 3924 despite the repeal of the action.

In Joseph, Judge Antoine L. Joseph sued the government of the Virgin Islands for
declaration of his peunsion rights under Act No. 3924, There were intervenors to the

action whose rights werc analyzed in accordance o their speciai grouping. Judges Eileen

R. Petersen and Raymond L. Finch, were appointed to the beneh prior to the enactiment of

Act 3924, Judges Veme A. Hodge, Irwin J. Silverlight, and Henry Feuerzeig entered
their judicial posts on December 31, 1976, a day afler Act No. 3924 was cnacted. The
court held that the pension rights were vested contractual rights that commenced with the
plaintiffs/intervenors’ employment and cannot be “withoul impairing a contractual
“obligation of the employing public entity.” Id. at 1340. Additionally, the repeat of Act
No. 3924 did not cxtinguish the benefils conferred by the act becausc the repeal did not
expressly provide for the extinguishments of the judges rights. '
Therefore, Judge Hodge’s retirement pursuant to Act 3924 cntitles him to the benelits
provided for in the Act No. 3924 inclusive of a pension onc hundred percent of a

Territorial Court judges' salary. § 741 of Act 3924 provides in part,

' In examination of the legislative history of (he eleventh legislature of the Virgin Islands. the repeal of Act
3924 is void of a reason for the recantation of Act No. 3924 or an expression of the extinguishinents of the
judges' rights.
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(a) Notwithstanding any other provision of law, cvery judge of the
Territorial Court or the Municipal Court of the Virgin Istands shall
afler completion of his term or terms of office, be entitled to a pension
commencing upon the latest of the following cvents:

(1) Upon his fiflicth birthday; or
(2) Upon complction of his term or terms of office as judge; or
(3) Upon the date of enactment of this section.

The aforesaid pension shall be payable during his lifctime in cqual bi-
weekly installments and shall be computed and paid as follows:

o A. For six but fewer than twelve years in office, 66% of (he

current salary of judges of the Territoria) Court.

B. For twelve but fewer than twenty years in office, 66 2/3%
of the current salary of judges of the Territorial Court.

C. For twenty or more years in office, 100% of the current
salary of judges of the Territorial Court.

It is important to nole that §741 (c) of Act 3924 exempls judges from the personnel
provision in Title 3, chapter 27, Virgin Islands Code, relating to Retirement of Personnel
inclusive of §731 that provides for accumulated and unused sick leave at the datc of

5

retircment to also be used as “'service credit towards the scrvice retirement anmnuity.”
However, the annual leave provision for all government employecs is located in Title 3,
chapter 25, § 581, Virgin Islands Code, under the Personnel Merit System. Act No. 3924
1s devoid of any exceptions for judges to the annual leave for provisions of Title 3, V. 1.
C. § 581. Additionaily, Act No. 3924 docs not contain any sick jeave or annual leave
provisions. Consequently, as a government employee, Judge Verne Hodge is subjecet to
the provisions of Title 3, V. I. C. § 581 that limits accumulated lcave for succeeding years

to the maximum of sixty days. In accordance to the provision the annual lcave in exccss

of the sixty-day maximum can be utilized only for retirement purposcs (o scrvice credit

* Act No. 4602 (Became law on June 29, 1981) amended 3 V.L.C. § 731(a) authorizing the lump-sum
payn:~at of accumulated sick leave in excess of 90 days or 720 hours upon an cmployce’s separation from
government service. Any executive or judicial employee separating from service after June 29, 1981 was
entitled to a lump-sum payment for accumulated sick leave over 90 days. Five years later, Act No. 5135
(Approved January 31, 1986) deleted the language added to § 731(a) by Act No. 4602 thereby eliminating
lump-sum payments for accumulated sick leave.
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for forfcited annual leave. Title 3. V. 1. C § 587 is a complementury provision to § 581 in
that it provides for the payment for accumulated or accrued lcave upon separation from
service. Title, 3, V. I. C. § 587 provides in part,
(a) Whencver any civilian officer or employee of the government of ihe
Virgin Islands cntitled to leave under §§ 581-584 of this title is separated
from the Service with or without prejudice he shall be paid compensation
in a lump sum for all accumulated and current accrued annual or vacation
leave (o which he is entitled under existing law.
§581 provides for payment of leave within the parameters of the limitations set by § 581.
The provisions of Title 3, V. 1. C. § 583 is also applicable (o Judge Verne Hodge as a
government employee. Title 3, V. I. C. § 583 (d) provides, “Sick leave which is not used
by an employee accumulates for use in succceding years.” This slalutory provision is
clear. Accumulated sick l;:avc can be usc in subscquent years however, upon scparation
from government all sick leave rights arc extinguished. In correspondence 1o Governor
Cyril E. King regarding the issue of lump sum annual and sick leave for a government
employee, Attomney General Francisco Cornciro summated, “Unlike the case with respect
to annual leave, no provision is made by law for compensation for accumulated or
accrued sick leave. Upon scparation from the pcvermment service the rights to all such
sick leave expire.” 7 V. 1. Op. A. G. 192 (November 16, 1961- No. 380).
Therefore, in accordance with Title 3. V. L. C. § 583, Judge Verme Hodge is not entitled
to a tump sum payment for his accumulated sick leave. Rather, Judge Verme Hodge

forfeits his unused sick leave because it was not utilized prior to his scparation from

government employment.
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CONCLUSION

Judge Veme Hodge's retirement pursuant 1o Act No. 3924 docs not preclude the
applicability of Title 3, V. 1. C. §§ 581-583. Act No. 3924 provides a judge with twenty
or‘more years of scrvice with a pension of onc hundred percent of the current salary of
the Territorial Court judges. Act No.3924 exempts judges specifically from the general
Government Employee Retirement provisions embodicd in Title 3, Chapter 27 of the
Virgin Islands Code. However, Act No. 3924 is silent on the issuc of annual and sick
lcave provisions. As an employee of the government of the Virgin Islands, Judge Verne
Hodge is subject to the provisions of Title 3, Chapter 25, specifically, §§ 581-583. § 581
limits the accrued annual leave 10 sixty days and provides an cmployee with the option of
utilizing the excessive accumulated leave for retirement purposes only as scrvice credit
for forfeited annual leave. The provision pursuant to § 583 as it relates to sick leave is
more stringent due to the tl"orfcilure of the leave if ivl is not ulilized during employment
with the government. Therefore, pursuant to Title 3, V. L. C. §§ 581 and 583, Judge

Verne Hodge cannot be issued a lump sum payment for unused sick leave and annual

leave in excess of the statutory limitation of 60 days.
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Hodge & Francois 1340 Taarneberg

Attorneys at Law St. Thomas, U.S. Virgin Islands
00802
(340) 774-6845 (Telephone)
(340) 776-8900 (Telefax)

E-Mail: Hodgfran@islands.vi
December 21, 2000 VIA HAND DELIVERY
The Honorable Steven Van Beverhoudt
Virgin Islands Inspector General
Office of the Inspector General
St. Thomas, V.I. 00802
Re: Undated Draft Audit Report Regarding Lump sum Benefits
Dear Mr. Van Beverhoudt:

We again thank you for the opportunity to respond to your draft audit report as it affects
our client, retired President Judge Verne A. Hodge.

Enclosed is our memoradum which outlines our objections to the draft. We ask that you
reconsider both the analysis and the conclusions in the draft in light of these substantial
issues.

Sincerely,

Maria Tankenson Hodge%%

Encl.

Cc: Honorable Verne A. Hodge
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OBJECTIONS
TO
DRAFT AUDIT REPORT
BY
VIRGIN ISLANDS INSPECTOR GENERAL
RE
COMPUTATION OF LUMP SUM LEAVE
FOR ACT 3924 JUDGES

. Introduction

In the first sentence of a letter dated January 24, 2000 to the V.l. Inspector
General, Senator Violet Anne Golden expressed her “shock” at a Daily News headline
of the same date, which she said “indicated that Judge Hodge is seeking $400,000
for annual and sick leave he accumulated during his 23 years as a judge.” In the
second sentence of that letter she further stated that she was “even more shocked at
the Attorney General's opinion that the request was valid and should be paid in full”
and in the third sentence she concluded that “the practice of this government of
converting annual leave and sick leave into dollars is a flawed one.”

In that letter, Senator Golden, while seeking the “legislative intent of the leave
policy”, asked eleven specific questions, but the draft report does not answer most of
them. These omissions indicate a failure to give specific answers that are favorable
to Judge Hodge and the Territorial Court, and that we believe are necessary for a fuli
and accurate assessment of the issues. We will therefore address those and other
issues throughout this response.

Il. Objective and Scope

The objectives of the review are to determine the facts and to apply the law as
determined by the Attorney General to those facts. Once that law is applied to the
facts, the conclusion of the Inspector General must be made accordingly.

In this review, the Inspector General has, we submit, exceeded the scope of his
authority by rejecting the formal opinion of the Attorney General and thereafter
obtaining and relying upon a copy of an informal, contrary opinion from a legislative
counsel to Senator Golden. This is a violation of the statutory scheme regarding the
relationship between government officials and the Attorney General, thereby leading
to the erroneous conclusion contained in the draft report regarding Judges.
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lil. Results

The Inspector General, having requested and received the formal legal opinion
of the Attorney General, is required to comply with that opinion. In this review, since
the Attorney General determined that the Lump Sums for both Annual Leave and Sick
Leave were lawfully payable to the Judges, the Inspector General has no choice but
to accept it, even if he disagrees with it. Instead, the Inspector General inappropriately
obtained a contrary, indirect legal opinion of a legislative counsel through Senator
Golden. This opinion, which was issued two months after the Attorney General's
opinion, contains substantial legal omissions and errors of law that were improperly
relied upon by the Inspector General to reach the conclusion that there are “conflicting
legal opinions” requiring judicial resolution.

This improper reliance by the inspector General, upon the informal legistative
opinion as the equivalent of the official Attorney General's opinion, has resulted in the
erroneous conclusions in the draft report that the lump sums were overstated. These
results must be rewritten to comply with the formal legal opinion of the V.. Attorney
General, who is required by 3 VIC Ch. 8 to supervise and direct the legal business of
the V.l. Government.

IV. Einding No. 1 - Lump Sum Leave Computation
A. Overview

As will be seen in the following analysis, the V.. Legislature has never intended
for any employee, official, or judge of the Virgin Islands government to suffer a loss
of annual leave or sick leave hours, Contrary to the “use it or lose it” characterization
of Senator Golden and the draft report, no such policy is reflected in applicable Virgin
Islands legislation. Below, we reiterate and supplement the Attorney General’s formal
opinion, expose the flaws and erroneous statutory construction in the legislative
opinion, and show the Inspector General's detrimental reliance thereon that resulited
in his mistaken lump sum computation.

B. Background

In explaining the background to this review, the Inspector General cites the
October 12, 1999 correspondence from the former Court Administrator to the
Commissioner of Finance; however, he erroneously implies that it contained a claim
for $414,2089 for the retiring Chief Judge representing 7,833 hours in accumulated
annual, forfeited annual, and sick leave. No such claim was made in that letter
because those records are kept by the Payroll Division of the Department of Finance.
In fact, it was the Finance payroll division which notified the Court Administrator of
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the total hours accumulated in sick and annual leave for the retiring judge. Those
hours were audited by the Payroll Audit Technician of the Department of Finance.
Thus, it was based on those audited leave hours from the Department of Finance that
the Miscellaneous Payroll Record was prepared. Moreover, the retired judge had
nothing to do with the computation of the lump sum amounts. All he did was submit
his Letter of Retirement, and he was later advised of his lump sum entitlement, the
amount of which was a surprise to him.

It is therefore inaccurate to state or imply that the accumulated leave hours
were compiled or contrived by the court or the retired judge, especially since the
calculation must include hours earned when that employee worked for another branch
of government. Only the Department of Finance would have those accumulated hours.
In this case, the retired Chief Judge not only worked for the Judicial Branch, but also
for the Legislative Branch and the Executive Branch of government. Thus, the
Territorial Court had no record for his earned leave hours in the other branches, and
could not have known his accumulated totals or filed a claim for the hours and
amounts as indicated by the draft report, without obtaining the information from the
Department of Finance.

This oversight allows the erroneous assumption of Senator Golden, that the
accumulated leave hours of the retired judge are limited to his 23 years of service in
the Judicial Branch, to go uncorrected. It further resulted in incorrect calculations of
lump sum amounts, and permitted false accusations against the judge. If the review
of this matter is intended to be conducted in the interest of fairness and justice, then
it must be corrected to accurately state the facts, and to eliminate the false
implications contained in the draft report.

C. Eactual Determinations

The first obligation of the Inspector General is to make a determination of the
facts to which the law is to be applied. Included among the factual questions are the
total years of government service, the number of annual and sick leave hours earned
during those years of service, the number of annual and sick leave hours used, the
annual amount of excess leave hours, the total accumulated annual leave, forfeited
leave, and sick leave hours, and the application of the hourly rate of pay to those total
hours. These and other facts can be verified by an examination of the time and
attendance reports submitted by the applicable agencies to the Department of Finance,
which maintains a cumulative record for each employee for all the departments or
branches of government to which the employee was assigned. Included in 3
VIC§581(1) is the provision that:
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“...Every officer and employee of the Government ...shall be
credited for accrued or accumulated sick leave and annual
leave upon his transfer from one agency, commission,
authority, department, or branch of local government to any
other agency, commission, authority, department, or branch,
including transfers to or from independent instrumentalities
or agencies of such government.”

See also, 3 VIC §583(e).

Following this mandate, the Payroll Division of the Department of Finance has
credited the retiring judge with his accrued or accumulated sick leave and annual leave
for his service in the V.l. Government as a whole, not just his service in the Judicial
Branch, as Senator Golden erroneously implied in Question 9 of her letter to the
Inspector General. Specifically, her Question No. 9 combines a misstatement of fact
with three sub-questions, as follows:

“9. Please convert 23 years of annual leave accumulated by
the honorable judge into dollars. Is the $400,000 figure
mathematically correct based on your conversion? Did
the judge ever take any vacation in his 23 years on the
bench? Was any sick leave ever used by the honorable
judge in his 23 years on the bench?”

It is apparent from this question that Senator Golden is of the mistaken belief
that the leave benefits of the retired judge are limited to his 23 years of service as a
judge in the judicial branch of government. She therefore ignores or overlooks the fact
that the judge has a total of 35 years of government service, including three years ser-
vice as Attorney General immediately preceding his appointment to the bench, which
he undertook without interruption or vacation.

it is also apparent that Senator Golden is unaware of the facts regarding
compensatory time, the employees to whom it applies, the time and attendance
recording requirements, and the period limitation to use it or lose it. 3 VIC §560(a}(2)
states as follows:

“An employee whose position is in Grade 28 or higher
of the General Schedule shall not receive overtime com-
pensation payments. He shall receive compensatory time
off equal to the number of overtime hours worked at such
time or times when, in the discretion of the agency head,
the public business will not suffer thereby; provided, how-
ever, that compensatory time off shall be granted within
twelve months after the date upon which such time was
earned.”
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This provision is supplemented by the Territorial Court rules due to the differ-
ence between the General Schedule of the Executive Branch and the Judicial Schedule
of the Judicial Branch. Thus, the compensatory leave.provision of the Territorial Court
Rules states that “any employee who has worked overtime but is not entitled to
overtime compensation (Grades J-12 and above) shall be entitied to compensatory
leave...” '

The record clearly shows that Judge Hodge worked no less than twelve hours
per day and eight hours on weekends, and that he so seldom used the compensatory
time off that he accumulated over 40,000 hours in compensatory time which, based
on the calculation of the new Presiding Judge, totaled over $2,000,000 in value. The
record also shows that Judge Hodge rarely took time off due to the new mandate
imposed by Governor Cyril King to establish an independent branch of government
with the phase-out of the old Municipal Court and creation of the new Territorial Court
pursuant to Act 3876. His administrative responsibilities were unusually burdensome
(beyond the normal budgeting, personnel, procurement, etc.) because of the need to
develop and publish a Procedures Manual, a Procurement Manual, a Personnel Manual,
a Judges Bench Book, and the recruitment and training of personnel. Later, Judge
Hodge was required to obtain judicial autonomy from the federal judiciary in both civil
and criminal cases on the trial level. He also had to construct appropriate courthouses
on all three islands, prepare for jury trials by creating a Jury Selection and Service Plan,
and provide facilities to accommodate jurors. These unusual administrative
responsibilities were separate and apart from the judicial caseload which Judge Hodge
was still required to handle on a regular basis. Moreover, Judge Hodge was required
to meet his ex officio obligations as Presiding Judge by serving on numerous Boards,
Commissions, and Councils mandated by law. These responsibilities could not be
properly executed without substantial hours of overtime, for which the judge could not
be paid. The time and attendance reports reflect the Judge’s commitment and
dedication to duty, and we believe that he is entitled to full payment for his last twelve
months of compensatory time, despite his reluctance to demand it.

This factual litany of Judge Hodge’s regular and special duties, his work ethic,
and his years of service must be highlighted in order to rebut the implications of
impropriety on the part of the judge contained throughout Senator Golden’s letter,
especially Question No. 9. Since the Draft Report did not answer Senator Golden’s
questions, we believe that specific responses should be made to them, beginning with
the suggested response to Question No. 9, as follows:
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- The judge’s lump sum is not limited to -
his 23 years of service on the bench. The $400,000 is mathemati-
cally correct based on the leave hours accumulated by the Depart-
ment of Finance. The judge took both Annual Leave and Sick Leave
during his tenure, and where appropriate, he was credited with com-
pensatory time in lieu of leave. The lump sum represents the remain-
ing, unused portion of his leave.

The draft report also failed to answer Questions 4,5,6,7,8, and 10, and only partially
answered Questions 1 and 2. As a part of his fact-finding mission, the Inspector
General should have specifically answered each question based on his research, which
lasted from January 24, 2000 ( the date of Senator Golden'’s letter) to early December,
2000 when the draft report was distributed for comment.

For the record, and based on our limited review, we address the other questions,
iatim:

Q. 1 - “...Was our annual leave policy designed to model a “use-
it-or-lose it” policy...?*

Response - No.

Q. 2 - “Was the leave policy of the Government ever intended to
compensate workers for unused leave or excess leave...?”

Response - Yes.

Q. 4 - “Was annual leave ever a budgeted item in any budget...?
Was this lump sum payment budgeted for in the Territorial
Court budget this year?”

Response - Yes; Yes. The records show that every year a
lump sum provision is made in each department’s budget.

The Territorial Court provided specific amounts in its annual
budget for it's projected retirees. In the court’'s FY 2000 bud-
get the sum of $875,000 was provided for the many senior
officials that contemplated retirement under the employee
reduction-by-attrition plan, and for overtime.

64



Response to Draft Audit Report
Lump Sum Leave for Act 3924 Judges
12/12/2000 - Page 7

Q. 5 - “If payments are made to the honorable judge, would
this set a precedent for other government workers to
demand excess annual and sick leave lump sum pay-
ments...? Are you aware that the Legislature approved
a Year 2000 budget which makes no provision for lump
sum annual leave payments to government employees?
Would this practice not require certifying officers to
illegally certify documents for payment in excess of
appropriations...?

Response - No; Not True; No.

The provisions of 4 VIC §72(c) regarding no reduction of bene-
fits applies to judges only. The Legislature approved the FY
2000 budget for the Territorial Court which included funds for
lump sum payments. There is nothing illegal when a certifying
officer approves payment within its appropriations.

Q. 6 - “What impact will this lump sum payment have on the
Territorial Court budget? Will it necessitate termination of
competent court personnel?

Response - None; No. Since the budget of the court contains
funds for the anticipated lump sum payments, there will be no
impact on the court, and there will be no termination of court
personnel, except the retirees.

Q. 7 - “If the honorable judge is paid his entire lump sum...would
the government be obligated to pay every request for
lump sum...?

Response - No. See response to Q.5

Q. 8 - “Can the exception of judges...from the law regarding lump
sum payments be challenged and deemed discrimatory...?”

Response - No. Any challenge would be unsuccessful because
the Judges independence is protected by law, and this special
legal protection mandates different treatment in instances such
as this. Moreover, those benefits are not applicable to present
judges because they are not Act 3924 judges.

Q. 10 - “Has sick leave ever been included in the lump-sum payment
of government employees who retire or leave the govern-
ment?”

Response - Yes. From the enactment of Act 4602 in 1981 and
throughout the five-year period before its repeal by Act 5135

in 1986, all government employees, including judges, were paid
lump-sum for sick leave upon separation or retirement.
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The foregoing factual determinations verify the basis upon which the Payroll
Division of the Department of Finance obtained, recorded, and accumulated the hours
reported for both annual leave and sick leave for Judge Hodge. Indeed, the draft
report shows no factual errors whatsoever in the division’s calculations of the lump
sum hours. Thus, its records, which show a total of 7,833 hours in accumulated
annual, excess annual, and sick leave have been verified.

Accordingly, the facts and computations having been established, the next step
is for the Inspector General to apply to those facts the law as determined by the
Attorney General.

D. Legal Determinations
1. Violations of Oath and Laws by Inspector General

in determining the law to be applied to the facts as verified, the Inspector
General requested the legal opinion of the Attorney General in a letter dated February
10, 2000. In response, the Attorney General issued his formal opinion on April 19,
2000, specifically answering each of the six legal questions submitted. In addition,
the Attorney General has made it clear that only retirement benefits were excluded
from Act 3924 judges under 3 VIC Ch. 27, not any other benefits thereunder.

In his opinion, the Attorney General made it clear to the Inspector General that
the cited statutory provisions and case law, covering both annual leave and sick leave,
led to his legal conclusion that the Government is obligated to make “the lump sum
accumulated annual leave and sick leave payments to Judge Hodge."”

Despite this unequivocal legal ruling by the Attorney General, the Inspector
General refused to accept it. This refusal by the Inspector General is illegal. Various
provisions of law dealing with the duties of the Attorney General, the oath and duty
of the Inspector General, and the unlawful exercise of office have been violated.

Moreover, the refusal is compounded by the illegitimate use of a copy of an
informal contrary opinion given by a legislative counsel to Senator Golden and dated
two months after the Attorney General’s opinion.

This course of conduct by the Inspector General, in his attempt to reach a
particular result, is yltra vires in addition to its illegality, and various remedies for such
misconduct are contained in 3 VIC §1200, 5 VIC §1 172, and 5 VIC §1361. By
violating his legal obligations, the Inspector General has engaged in a revolutionary
paradigm without legislative authority that is totally unacceptable in our form of
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government as created by the Revised Organic Act and the Virgin Islands laws enacted
thereunder. Unless corrected in the final draft such violations must be challenged
administratively or judicially.

2. Legal Basis for Lump Sum

The position of Attorney General is specifically created by the Revised Organic
Act of 1954, and his legal opinions have force and effect of law. See, Rev.Org. Act
§16; see also, 3 VIC §114. These opinions are regularly published in the text series
entitled “Opinions of the Attorney General”, and they form a part of the “Laws of the
Virgin Islands” which all government officials, including the Inspector General, take an
Oath of Office to uphold.

Even the Legislature is directed by statute to obtain legal opinions on “the
powers or duties of any department, board, commission, agency, instrumentality or
officer of the Government of the Virgin Island” from the Attorney General. 3 VIC
§114(8). The Attorney General is also empowered to “supervise and direct the legal
business of every executive department, board, commission, agency, instrumentality
and officer” of the Virgin Islands government. 3 VIC §114(7). Thus, the formal
opinion of the Attorney General that the retired judge is entitled to payment of
accumulated leave is the controlling legal authority which must guide both the
Department of Finance and the Inspector General. In support of the Attorney General's
opinion, and to rebut the erroneous legal interpretations of the legislative counsel and
the Inspector General, the following analysis is submitted.

a. Act 3924 Does Not Exclude Judges
From Sick Leave Lump Sum of 3 VIC Ch 27

Act 3924 provided retirement benefits for the six judges who were serving
before its repeal. By creating a “Judges Pension Fund” it excluded those judges from
the retirement benefits of 3 VIC Ch. 27; however, it did not exclude them from other
benefits under that chapter. The language specifically states as follows:

“{c) Commencing on the effective date of this section,
the provisions of T. 3 VIC Ch. 27, i jre-
ment of Personnel, shall not be applicable to Judges

...” {emphasis supplied)

The underlined phrase makes it clear that the exclusion applies only to
retirement benefits, not to other benefits, such as sick leave, annual leave,
compensatory time, etc. Indeed, throughout subsection {c) of Act 3924 are pertinent
phrases referring to retirement only, such as:
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“in lieu of contributions to the Retirement System"
“Judges Pension Fund”
“payment of a pension to a judge”

“in lieu of pension by Retirement System”

Moreover, from the enactment of Act 4602 in 1981 until its repeal by Act 5135
every government employee, including judges, was paid lump sum for sick leave hours
upon separation or retirement. Act 4602 addressed two types of benefits - retirement
under GERS and sick leave lump sum. The fact that the sick leave provision was
placed in Chapter 27 with the retirement provision does not make it inapplicable to
judges. As the Inspector General argues in the draft report, judges are employees of
the Government. We agree, and therefore it is apparent that they are entitled to the
same sick leave lump sum benefit as all other government employees.

The draft report’s analysis is in error by substituting a general rule for a
specifically limited exclusion. it is also contrary to the rules of statutory construction
under | VIC Ch. 3. The pertinent language of Act 4602 is as follows:

““All sick leave in excess of 90 days shall be paid
in lump sum...”

Despite this 1981 enactment which is applicable to all government employees, the
legislative counsel and the Inspector General seek refuge in a 1961 Attorney General's
opinion (4 V.1.Op.A.G.192) to conclude that unused sick leave is extinguished upon
separation from service. In the face of Act 4602, a later statute, that opinion is not
applicable to Act 3924 judges.

It is hornbook law that the “specific” language controls the “General” language,
and the location of a specific provision cannot be vitiated by a general heading. Thus,
the Chapter 27 exclusion is fimited to retirement benefits only and not to the sick leave
benefits.

It is therefore apparent that Act 3924 does not exclude judges from the sick
leave lump sum benefits of 3 VIC Ch. 27. Those lump sum benefits can only be
reduced or terminated with the consent of the judge, pursuant to the provisions of 4
VIC §72 which states, inter alia, that no judge’s compensation shall be reduced with-
out his consent. Thus, the repeal of that portion of Act 4602 by Act 5135 did not
apply to judges that were then sitting.
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Moreover, the definition of “compensation” was addressed by the Attorney
General when he made clear the distinction between “retirement benefits,” “annual
" leave benefits,” and “sick leave benefits”. Citing the case of Joseph v. Gov’t, 576
F.Supp 1335 (1983} his legal analysis and conclusion that they are all separate parts
of compensation is fully substantiated.

Finally, there is no doubt as to the intent of Act 4602 to apply to all government
employees, including Act 3924 judges. The legislative history indicate that the only
limitation was the 90-day period before the lump sum is calculated. In addition, the
sponsors of the bill are prepared to execute appropriate affidavits to verify that intent.
Coincidentally, the present Attorney General was also a member of the 11th
Legislature which enacted Act 4602, a fact that further militates in favor of the legal
analysis in his opinion.

Accordingly, Judge Hodge is legally entitled to the full measure of sick leave
lump sum benefits as calculated by the payroll division of the Department of Finance.

b. Annual Leave Lump Sum Justified

The Inspector General has misconstrued various provisions of the annual leave
law which resuited in his erroneous conclusion that the total lump-sum was
overstated.

First, the questionable phrase in 3 VIC §581(a) states as follows:
“...No money shall be paid in lieu of leave.”

Although a literal reading of this phrase might indicate that there can be no lump
sum payment of annual leave to any government employee, it must be read in
relationship to and in conjunction with other appropriate provisions of law. In doing
so, the legal tool of parj materia regarding statutory construction must be utilized to
reconcile what appears to be conflicting provisions.

Contrary to the view of Senator Golden who stated publicly that the phrase
means “use it or lose it", this provision has nothing to do with lump sum payment.
Instead, the history and practice as well as other statutory provisions establish that the
phrase is a direct prohibition against the payment of money in lieu of regular annual
leave. In other words, an employee who is scheduled for a two-week vacation could
not choose to collect cash payment for the two weeks and forego his vacation. This
construction is further supported by the affirmative phrase in 3 VIC §5687 which
specifically authorizes the payment of lump sum for accumulated and current annual
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leave. This authorization of lump sum payment not only proves that the Sec. 581
phrase does not apply to lump sum, but also proves that the “use it or lose it”
philosophy has not been adopted by the Virgin Islands Legislature. Those who prefer
the establishment of such a policy should seek the passage of appropriate législation,
for no such policy exists in Virgin Islands law at this time.

Second, the inspector General has unnecessarily narrowed the scope of the
lump sum payment by failing to follow the Attorney General’s mandate and by failing
to properly analyze the provisions of 3 VIC §587(a) which states, in part:

“(a) Whenever any civilian officer or employee of the govern-
ment of the Virgin Islands i i
£81-584 of this title is separated from the Service with or

without prejudice he shall be paid compensation in a lump
sum for all accumulated and current accrued annual or
vacation leave to which he is entitled under existing law...”

{emphasis supplied)

The proper analysis begins with the categorization of the three underlined
phrases which establish "' eligibility, ® extent, and ® scope of entitlement.

1. Eligibility for Lump Sum -

The first underlined phrase is a mere declaration of who is eligible
for lump sum payment, and the only test of this eligibility is whether the
employee is entitled to leave under Sections 581-584. In this case, the
Inspector General admits that Judge Hodge, as a government employee,
is entitled to leave under those provisions. He therefore meets the
eligibility requirement for lump sum payment.

2. Extent of Lump Sum -

The second underlined phrase dictates the extent to which those
who are eligible may be paid compensation in lump sum. In the specific
language of that phrase, the employee shall be paid “for all accumulated
and current accrued annual or vacation leave”, Thus, the attempt by the
Inspector General and the legislative counsel to limit the extent of the
lump sum by reverting back to the “eligibility phrase*” is erroneous.
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3. Scope of Entitlement to Lump Sum -

The third underlined phrase defines the scope of entitlement and
that definition embraces not only entitlement under Chapter 25 of Title 3,
but also entitlement “under existing Law.” It is apparent that this phrase
has sither been ignored or overlooked by the Inspector General and the
legislative counsel. By so doing they have misread the intent of the
Legislature in this enactment. Since the scope of entitiement embraces
all existing law, and since only the Attorney General’s opinion has made
such a comprehensive analysis, including the special provisions affecting
judges, it is apparent that the limited scope reflected in the draft report
is contrary to law.

Third, Judge Hodge has satisfied all of the requirements of law as enumerated
in the foregoing analysis. His entitlement is supplemented by the special provisions
of law which ensures the independence of the judicial branch. That provision, 4 VIC
§72, states, in part, the following:

“No judges compensation shall be reduced during his term of
office without his consent.”

Since the language of 3 VIC §587 specifically states that upon separation from
service “he shall be paid compensation in a lump sum for all accumulated and current
accrued annual or vacation leave” and since Judge Hodge has not consented to a
reduction of his lump sum, the calculation by the Payroll division of the Department
of Finance of the annual leave lump sum is correct and should be paid in full.

Moreover, any attempt by legislation to limit judges benefits, subssquent to the
19786 enactment of 4 VIC §72, cannot be enforced against those judges then serving.
When Act 4089 was enacted on February 15, 1978 to create “forfeited” annual leave,
it could not be applied to limit the lump sum compensation of the sitting judges, as
authorized by 3 VIC §587. This principle was firmly established by the federal court
ruling in Joseph v. Gov't, 576 F.Supp. 1335(1983) and though not applicable to all
employees, is clearly applicable to Judge Hodge, who was a sitting judge at the time
of enactment of Act 4089.

The lump-sum payment for all accumulated and current annual leave is not new.

Historically, the Ordinance of March 12, 1945 was known as the lump-sum leave
ordinance, and supplemented the 1938 law governing leaves of government
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employees. See, 1 V.I.OP.A.G. 265. See also, 1 Gov't Compt., Dec.12 (June 27,
1955} regarding the separation of an employee and his entitlement to be paid compen-
sation in a lump-sum for all accumulated and current annual leave

The Inspector Genera!l further misconstrues the language of subsection (b) of
3 VIC §587. The only purpose of that boilerplate language is to insure that normal
payroll deductions are not subtracted from the lump-sum payment, except taxes. This
is standard language that is used for final payment purposes. Incredibly, the Inspec-
tor General uses that routine language to state the following on page 12 of the draft
report:

“This section limits the lump sum payment of annual leave to
the adjusted balance at the time of separation from Govern-
ment service.”

There is no reference to “adjusted balance” anywhere in Sec. 587. Thus, the
term “adjusted balance” is not legislative language. The application of such improper
statutory construction techniques by the Inspector General is aggravated by his
reliance on the legislative counsel’s opinion which is imprecise, omits significant
citations, makes no analysis of 3 VIC §587, cites only footnote reference to Act 4602,
and includes no reference at all to 4 VIC §72.

Furthermore, nothing is said of legislative intent; yet, it is apparent from Act
40889 that it is the intent of the Legislature that no government employee should lose
the benefits of his annual leave accumulation over the years. Even when an employee
dies, his lump sum is not lost, but is awarded to his survivors under 3 VIC §589. This
policy of the Legislature against loss of leave hours, when considered in the light of
4 VIC 872, militates in favor of the payment of lump sum to the Act 3924 judges.
Moreover, the Legislature is aware of the regular payment of full lump sum to the Act
3924 judges, and have approved appropriations for those payments. Indeed, it has
chosen not to repeal the provisions of 4 VIC §72.

The preceding shows that it is improper for the Inspector General to ignore the

legal analysis and opinion of the Attorney General, and that the annual leave lump sum
computation for Judge Hodge is legally justifiable.

c. Lump-Sum Computation

We take strong exception to the attempt by the Inspector General to go beyond
the retirement of Judge Hodge to accuse the other retired judges of excess payments,

72



APPENDIX I

Response to Draft Audit Report
Lump Sum Leave for Act 3924 Judges
12/12/2000 - Page -15

some of which were paid over ten years ago. While auditors may relish the opportunity
to quantify the resuits of their efforts, it is inappropriate to do so when the proposed
remedy is invalid.

The reference to 3 VIC §565(a) as a remedy does not authorize reimbursement from
a payee. Instead, it authorizes reimbursement “from any officer who made, approved,
or authorized such payment contrary to the law.” This remedy is illusory because the
phrase “contrary to law” depends on the interpretation of law, and because an
interpretation that is reasonable cannot result in liability. In this case, an issue of first
impression that results in conflicting legal opinions clearly cannot constitute a basis for
reimbursement. Thus, the inclusion of the other judges in the draft report is
unnecessary, and should be precluded not only by the statute of limitations but also
by the doctrine of equitable estoppel.

Similarly, the suggestion of legal action via the Legislative Branch of
Government is another ultra vires act by the Inspector General. Such a proposed
remedy by an official of the Executive Branch is inappropriate.

V, E- I. [I Z-G l E l.

Although this section does not specifically involve Act 3924 judges, we object
to the attempted comparison of the benefits of Virgin Islands employees with those
of federal employees. No such comparison is valid without including the benefits of
higher salaries and tax-free cost of living allowances which federal employees receive.

For example, a federal judge earns approximately $132,000 per annum, and
may retire after 15 years. In addition to the high salary, that judge can earn up to
25% in tax free cost of living allowances for living and working in the Virgin Islands.
At that rate, a federal judge would receive at least $25,000 per annum extra. If that
sum were projected over the 23 years that Judge Hodge served as a judge, the federal
judge would have received at least $575,000 tax-free plus 23 years of interest. He
would also be entitled to his lump-sum upon retirement. In the case of Judge Hodge
his lump-sum is less than the federal cost of living allowances, and is reduced even
further by forty percent in taxes.

Accordingly, comparisons that are not parallel are very misleading, as is the
chart shown on page 24 of the draft report. Besides, the Virgin Islands leave and
lump-sum law was not derived from the federal law; thus, any comparison is clearly
superficial, and it is the Virgin Islands law that must be respected.
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V1. Conclusion

In view of the foregoing, we agree with the Attorney General when he
concluded ‘" that the Annual Leave lump sum is authorized by 3 VIC §587, @ that the
Sick Leave lump sum is authorized by Act 4602, ® that 4 VIC §72 prevents the
reduction of judges benefits, ¥ that Act 3924 relates to retirement benefits only,
® that judges are not excluded from the sick leave benefits under 3 VIC Ch. 27, and
® that the lump sum computation for both annual leave and sick leave are supported
in law and fact and must therefore be paid.

Dated: ) 7//,'1/’*/%1)1.,

HODGE & FRANCOIS
. /F‘Vv’;’)\:_\_(— . __/_:/{//{W//’ _ L

Maria Tankenson Hodge
Attorney-at-Law
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THE UNITED STATES VIRGIN ISLANDS

DEPARTMENT OF JUSTIGE
OFFICE OF THE ATTORNEY GENERAL

IVER A. STRIDIRON, ESQUIRE
ATTORNEY GENERAL

OPINION LETTER

March 20, 2001

THE HONORABLE STEVEN VAN BEVERHOUDT
Inspector General of the United States Virgin Islands

No. 75 Kronprindsens Gade

Charlotte Amalie, St. Thomas, Virgin Islands 00802

RE: Entitlement of Retired C.J. Hodge to Lump Sum
Payment for Sick and ‘Annual Leave Balances
A.G. File No. OPP-01-0166

Dear Inspector General Van Beverhoudt:

This letter is in response to your letter dated January 22, 2001 and your draft
report AC-03-01-01, entitled “Review of Request for Lump Sum Leave Payment for
Retired Chief Judge and the Government’s Leave Policy”.

QUESTION

Is Retired Chief Justice Verne A. Hodge entitled to receive a lump sum payment
for accumulated sick and annual leave balances?

SHORT ANSWER
Yes. Judge Hodge is entitled to the same lump sum payment for accumulated sick

and annual leave balances that were received by the other five Act 3924 judges upon their
retirements.

48B-3500 KroNPRINDSENS GADE-GERS BLDG., 28D FLOOR.ST. THOMAS, U.S.VIRGIN [6LANDS 00802 . (340) 774-5666 Fax 3a0}774-0710
8040 CASTLE COAKLEY-DEStON GENTEXR BLDG. - CHRISTIANSTED, ST. GROIX, U.S. VIRGIN [SLANDE 00820 - @40)773-0205-FAax (340)773-0206
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STATUTORY PROVISIONS

Title 4 V.I.C. Sec.72 provides in pertinent part that:

...No judge’s compensation shall be reduced during his term of
office without his consent. [Added September 9, 1976]

Title 3 V.I.C. Sec. 451 in pertinent part states:

(a) The Government Service includes the career service and the
Positions exempt from the career service.

(b) (3) The exempt positions are those of Judges of the Territorial
Courts and employees of the Judicial Branch.

Title 3 V.I.C. Sec. 587 in pertinent part states:

(a) Whenever any civilian officer or employee of the government
of the Virgin Islands entitled to leave under sections 581-584 of
this title is separated from the Service with or without prejudice
he shall be paid compensation in a lump sum for all
accumulated annual or vacation leave to which he is entitled....

Act No. 4602 amended 3 V.I.C. 731(a) by adding:

...All sick leave in excess of 90 days shall be paid as compensation
to the employee at his rate of pay....[enacted June 29, 1981,
deleted January 31, 1986]

Act 3924 in pertinent part reads:

(¢) Commencing on the effective date of this section, the
provisions of Title 3, chapter 27, Virgin Islands Code, relating to
Retirement of Personnel, shall not be applicable to judges, as defined in
subsection (b) of this section.

DISCUSSION

Antonie L. Joseph v. Government of the Virgin Islands. 576 F. Supp. 1335 (DVI,
1983) established that Act 3924 covered six Judges who were in office during the time it
was in effect (for 29 days), including Judge Hodge. All other Judges are provided for
under the GERS provisions of Title 3, Chapter 27.
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The question of Judge Hodge’s entitlement to a lump sum payment for
accumulated sick and annual leave balances turns on an interpretation of the language in
Act 3924 which states that Title 3, Chapter 27, Virgin Islands Code, relating to
Retirement of Personnel, shall not be applicable to judges.

If the language is construed literally and no provisions of Title 3, Chapter 27 apply
to these six judges, then Judge Hodge would not be entitled to lump sum payments for -
accumulated sick leave. However, if the language is interpreted to mean that only the
language of Title 3, Chapter 27 relating to retirement is not applicable to these judges,
then Judge Hodge is entitled to lump sum payments for his sick leave balance, Clearly,
Judge Hodge is entitled to a lump sum payment for accumulated annual leave under 3
V.IC. 587.

The answer to the question here is one of statutory interpretation.  Statutory
construction in the Virgin Islands is controlled in part by 1 V.I.C. Section 42, which
states:

Words and phrases shall be read with their context and shall be
construed according to the common and approved usages of the
English language. Technical words and phrases, and such others
as may have acquired a peculiar and appropriate meaning in the
law, shall be construed and understood according to their peculiar
and appropriate meaning. [emphasis added]

The starting point in interpreting a statute is always the language of the statute
itself. American Tobacco Co. v. Patterson, 456 U.S. 63 (1982). A statute is to be read as
a whole, because the “meaning of statutory language, plain or not depends on context.”
King v._St. Vincent’s Hospital, 502 U.S. 215 (1991). Further, “[a] statute must be
construed as a whole, and may not be analyzed in a vacuum but must be read in
conjunction and with reference to all other sections contained in an Act.” 10 VI Op.
A.G. 67, 69 (1985).

In determining Legislative intent, the meaning of the words used and the language
of the statute as a whole must be considered. 10 V.I. Op. A.G. 61, 62 (1985) [emphasis
added]. “where language of the statute is clear only the most extraordinary showing of
contrary intentions justifies altering the plain meaning of the statute.” Malloy v. Eichler,
860 F.2d. 1179, 1183 (3" Cir. 1988). Further, the courts are opposed to any interpretation
that would render portions of the statute superfluous in contravention of well-established
rules to interpret a statute so as not to render superfluous any provisions of the statute.
See, Freytag v. C.LR., 501 U.S. 868 (1991); Comm. Of PA Dept. of Public Welfare v.

U.S. Dept. of Health & Human Services, 928 F.2d 1378 (3" Cir. 1991); Abramson v.
Georgetown Consulting Group, Inc.. 765 F.Supp. 225 (D.V.I 199D,

Courts, however, have recognized that when there is a possible conflict in the
interpretation of a statute, the administrative agency charged with implementing and
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enforcing that statute is to be accorded great deference. Costanzo v. Tillinghast, 287 U.S.
341 (1932), Udall v. Tallman, 380 U.S. 1, 85 Sup. Ct. 792 (1965), Northern Indiana
Public Service Co. v. Walton League of America, 423 U.S. 12 (1975).

The U.S. District Court of the Virgin Islands as recently as October 28, 1996,
restated its position that the court “may not substitute its own construction of a statutory
provision for a reasonable interpretation made by the administrator of an agency, but must
defer to the agency’s construction unless the agency’s construction conflicts with the
legislative intent or is arbitrary and capricious.” David A. Hamdallah. M.D. v. G.V.L, et.
al,, D.C. Civil No. 386/1988, citing, Chevron, 467 U.S. at 844. aff’d. 135 F. 3d 764;

Appalachian States Low Level Radioactive Waste Comm, v. O’Leary, 93 F.3d 103, 108
(3d Cir. 1996).

In Hamdallah, the District Court went on to state:

The Supreme Court recently enunciated the rationale for according
administrative agencies such deference: We accord deference to
agencies...because of a presumption that Congress, when it left ambiguity
in a statute meant for the implementation by an agency, understood that
the ambiguity would be resolved, first and foremost, by the agency, and
desired the agency (rather than the courts) to possess whatever degree of
discretion the ambiguity allows...[T]he whole point of Chevron is to leave
the discretion provided by the ambiguities of a statute with the
implementing agency.

The short-lived Act 3924 was intended to provide an alternative retirement system
for Judges, but was never intended to exclude them from the provision of the laws
covering all employees regarding sick leave, claims for discrimination or other employee
rights. Although no legislative history on this Act is available, when read as a whole, the
Act only affected retirement benefits for judges, and was not intended to affect other
benefits that all government employees enjoy.

More importantly, all of the agencies with responsibility for interpreting the law
have concluded that it did not affect these judges’ rights with respect to sick leave. The
regular procedures of the administrators of the Territorial Court certified the leave
balances of the Act 3924 judges, and the Finance Department has certified and paid the
other five affected judges lump sum balances to which they were entitled. Moreover,
from the enactment of Act 4602 until its repeal four and a half years later by Act 5135,
every government employee, including judges, was paid a lump sum for sick leave
balances upon separation or retirement.

Writing on another question raised about these judges, District Court Judge David
O’Brien wrote, “More importantly, as we noted in Joseph I, the benefits represent

! Information obtained from the current Commissioner of Finance.
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compensation rather than a gratuity. 576 F. Supp. 1339. Such benefits are also to be
liberally construed in favor of those intended to be the benefited.” Joseph v. Roebuck,
672 F. Supp. 219, 222 (DCVI, 1987).

The language in Act 3924 should be viewed within the context of the Act and the
administrative interpretations of its effect. With respect to the six Judges covered by its
retirement provisions, it excluded them from Chapter 27 only with respect to retirement,
and not from other benefits and rights conferred on all government employees. The
words in the act, “Relating to Retirement”, mean that only those sections of Chapter 27
relating to retirement were intended to be inapplicable to judges.

The response contained in my April 20, 2000 letter to you, which stated that Title
3, Chapter 27 did not apply to Judge Hodge and the other Act 3924 Judges, is generally
true. With respect to benefits other than those relating to retirement contained within that
chapter, it is inaccurate. These do extend to the Act 3924 Judges.

With respect to sick leave, Act 4602 provided for a lump sum payment upon
retirement. Although changed by legisiative action, it cannot be changed as to Judge
Hodge under the provisions of 4 V.I.C. Sec. 72. With respect to accumulated annual
leave, 5 V.I.C. 587 provided for a lump sum payment at the time of retirement, and
although subsequently changed by legislation, it also cannot be changed as to the Act
3924 Judges.

Finally, there is a strong equitable argument for Judge Hodge’s entitlement to
lump sum payment for his leave balances. The only other five judges who were similarly
situated with respect to Act 3924 have received such payments. To treat Judge Hodge
differently would be unfair, especially in light of his exemplary service to the people of
the Virgin Islands. Judge Hodge has relied on receiving such payments in plans for
repayment of debt to the Government and in planning his retirement.

CONCLUSION:

Judge Hodge is entitled to the payment of the lump sum amounts due to him
based on his accrued leave balance and the laws cited above. The Commissioner of
Finance should promptly process and deliver these payments.

Sincerel

Attorney General
IAS/RSD/hs

cc: Honorable Bernice Turnbuil
Commissioner of Finance
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ADDITIONAL INFORMATION NEEDED TO CLEAR
RECOMMENDATIONS FROM FOLLOW UP SYSTEM

Recommendation
Number and Status

Finding 2:

2-1 Unresolved

2-2 Unresolved

2-3 Unresolved
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Additional Information Needed

Provide evidence to show that an opinion was
requested as it relates to the treatment of
forfeited annual leave.

Based on the opinion received provide
evidence to show the steps being taken to
recoup payments that may have been
erroneously paid.

Provide evidence to show that the Business
Office has been instructed on the proper
calculation of lumps sum payments of annual
leave.
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